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The political and economic considerations which confronted the 
sixty-third Congress were most unusual. Their counterpart had 
not occurred within a generation. The extraordinary effect of 
these conditions was probably only equaled by the dynamic nature 
of the questions which are pressing to the front in the Congress just 
assembling as these lines appear. 

The sixty-third Congress made a legislative attempt to overtake 
the advances which public opinion, wise or otherwise, had made in 
economic thought in the past twenty-five years. Twenty-four 
years’ experience with varying desultory and active efforts to 
enforce the provisions of the Sherman Anti-trust Law, our marvel- 
ous corporate development, and our fatuous belief in the curative 
efficacy of legislation, coupled with our experience and what was 
believed to be the judgment of the country, suggested that certain 
practices which had developed scandal in some corporate manage- 
ments be made unlawful. It was believed that the responsibility 
of the guilty individual should be made a little more certain. 

There was a well founded feeling that the trust laws should be 
liberalized to the extent that an individual or corporation injured 
from what either believed to be an unlawful combination to restrain 
or monopolize interstate trade or commerce need not wait upon 
the processes of the Department of Justice, but that independent 
action in the courts should lie at any time. It was also felt that 
the right of action for damages to the individual should be permitted 
to await without limitation the determination of a government suit 
against an unlawful combination. Further, a liberalization of 
process seemed wise in order that service might be had wherever the 
business was being carried on. 


Objects or Ends of the Trade Commission Law 


a the subjects previously mentioned, certain other sub- rid 
matters which were believed to (ne to the of 


By NatHan B. WILLIAMS, 
Of the Washington, D. C., Bar. 


8 
0 
wir . 
= 
4 


Tue ANNALS OF THE AMERICAN ACADEMY 


Act. These are sections two, three, seven and eight of the Clayton 
law and relate, respectively, to certain forms of discrimination jn 
price, so-called tying contracts, certain forms of intercorporate 
stockholding, and common or interlocking directors in certain cor. 
porations. These will be again referred to. 

The Clayton law is a part of the anti-trust laws of the country. 
The Federal Trade Commission law is not an anti-trust act. The 
Trade Commission law marks probably the high tide of govern. 
mental attempts at legislative regulation of business conduct in in- 
terstate commerce. As the act passed the House, it carefully omit- 
ted many provisions which have been since heralded as the great 
constructive enactments of the law. On the final vote in the Senate 
the law passed by a bare quorum. The act was almost completely 
rewritten in conference between the two Houses of Congress. If 
ever a conference committee took liberties with pending legislation, 
it was done in making the final draft of this law. 

The President in his address to Congress after referring to 
the uncertain meaning of the anti-trust laws had said: 


The opinion of the country would instantly approve of such a commission 
(Interstate Trade Commission). It would not wish to see it empowered to make 
terms with monopoly or in any sort to assume control of business, as if the govern- 
ment made itself responsible. It demands such a commission only as an indis- 
pensable instrument of information and publicity, as a clearing house for the 
facts by which both the public mind and the managers of great business under- 
takings should be guided, and as an instrumentality for doing justice to business 
where the processes of the courts or the natural forces of correction outside the 
courts are inadequate to adjust the remedy to the wrong in a way that will meet 
all the equities and circumstances of the case. 


It is apparent to students of present-day economics that a very 
real conflict is on in this country between two alliteratively desig- 
nated economic theories—competition—codperation. The results 
of this contest no man can foresee. A corporation, sometimes de- 
fined as ‘‘a body without decay, a mind without decline,” is but the 
physical expression of a more or less comprehensive development of 
codperative capital and business ability. While I believe that this 
country is committed to the principle of competition, it is daily 
becoming more evident that this principle must be understood with 
certain limitations. Unrestrained and unregulated competition 
logically leads to monopoly. The adage that “Competition is the 


monopoly were made unlawful by the provisions of the Clayton 
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life of trade’ is faulty for the lack of a qualifying adjective. ‘‘Hon- 
est competition is the life of trade.” 

As it appears to me, one of the designs of the Trade Commis- 
sion law is to modify the centrifugal force of individualism while at 
the same time holding a check upon the centripetal tendency of 
codperation; holding these forces in balance, as it were, much like 
their counterparts are held in the physical world; to make them 
both serve the common good. 

Unfair Methods of Competition sD 

“The limitations of this paper will not permit an “extended 
discussion of all of the phases of thislaw. One of its most important 
provisions is that relating to what is described as “‘unfair methods 
of competition.”” Manifestly, ‘‘unfair competition” is the sub- 
stantive thing itself while ‘‘methods”’ are the means used to accom- 
plish the unfair end. 

“Unfair competition’ has long been a familiar term in the law, 
while “unfair methods of competition’? are yet to be catalogued 
and described. The legal problems relating to unfair methods of 
competition are measurably new in the law. They are intricate and 
complex. Whether or not a code of business ethics will develop 
from the working out of section five of this law remains for the 
future. 

All lawyers know that what is described in the law as the Law 
Merchant is merely the codification into written statutes of the 
laws or rules of merchants in‘the great marts of trade which in their 
dealings one with another had come to be their expression of fair 
dealing; in other words, the rules of the game. After these rules 
had been developed and had come to meet practical agreement 
among upright and scrupulous merchants they were written into 
the laws of the land and have come down to us with infrequent and 
moderate changes as the Law Merchant. These laws were the 
development of centuries. 

No unfair or dishonest practice will long survive the condemna- 
tion of the men engaged in that trade. The men engaged in business 
make the rules of the game, legislatures and courts to the contrary 
notwithstanding. The most that legislative bodies do or can do is 
to write into statute law more or less imperfectly what the great 
body of business men regard as the approved rules of practice 
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among intelligent and high-minded business men. Legislative 
bodies rarely initiate laws. 

This feature of the law was the subject of most exhaustive 
debate in the Senate of the United States. Whether from this or 
from some other reason it was most left in doubt. As it was not 
in the House bill, the subject had scant consideration there. Ny- 
merous attempts to secure a definition of unfair competition were 
made and one attempt failed by only two votes. The objections to 
attempting such definitions were, in short, that the ingenuity of the 
American business man, advised by some portion of the American 
bar, would be equal to inventing methods almost or quite as fast 
as they could be defined. 

In this day of trans-oceanic telephone talks we cannot wait 
with patience the corrective processes of business as applied to 
itself. This legislation gives over to the Federal Trade Commission 
the task of developing this code of higher business ethics and, by 
its orders and proceedings to enforce them, it is proposed to develop 
this supplementary code to the Law Merchant. 

Fair competition, in the more popular sense in which it is 
doubtless intended in this legislation, is that which obtains in the 
daily endeavor of the business man to succeed by the peaceful and 
honest use of his skill and industry to the development of his busi- 
ness without taking or endeavoring to take any undue or secret 
advantage over either competitors or the public. And the same 
rule which applies to the individual business man is equally appli- 
cable to industry in corporate form. 

Unfair competition as instanced and condemned by proceedings 
in equity is unlawful regardless of the method used. The restriction 
in the law to “unfair methods” may seriously handicap the activ- 
ities of the commission, adversely or advantageously, depending 
upon the point of view. Methods which in themselves it would be 
disastrous to condemn may in some instances be used to accomplish 
the result aimed to be prevented. 

Then again, a method of competition which might be unfair 
in one industry or trade might very properly be without any basis 
of criticism when used in a different industry or line of commerce. 
Bricks are not apples and there are many differences in the customs 
of trade in cotton goods as distinguished from the trade in coal. The 
methods of distribution and sale, the public demand, customs and 
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characteristics of the industry, its proximity to market, the rela- 
tion of the product to human needs and many other considerations 
would all have to be taken into consideration in determining whether 
the methods used amounted to unfair competition or not. 

“Palming off’’ or the substitution of one’s goods for the goods 
of another is very generally given as one of the most common in- 
stances of unfair competition. This is but simple dishonesty and 
deceit. The imitation of a rival’s trade name or his mark or package 
jsanother instance. This is commercial piracy. The actual goods 
of a competitor may be copied or imitated in such a manner as to 
be unfair competition. But serious difficulties are found in all 
these cases. As to some simple articles of commerce, for instance, 
thread or soap, form and appearance may be about all the distin- 
guishing characteristics which such articles may have and it is 
sometimes very hard to determine that an article is put out with 
the intention to pirate upon the reputation of a well-known similar 
article. Square cakes of glycerine soap are likely to look much alike 
and a spool of white thread looks much like another spool of white 
thread, yet some of the hardest fought litigation recorded in the law 
books on the point of unfair competition have been about soap and 
thread. 

Intent may or may not be the controlling factor in this class 
of cases. It was said by the Supreme Court of the United States in 
lawrence Manufacturing Company v. Tennessee Manufacturing 
Company, 138 U. 8. 537 that: ‘The deceitful misrepresentation or 
perfidious dealing must be made out, or be clearly inferable from the 
circumstances.”’ In other words, the maxim that fraud must be 
proven stands. It seems clear that unfair competition or unfair 
methods of competition is a species of fraud. It is true that we have 
refined and refurbished the equitable maxims upon which many 
practices have been enjoined in equitable proceedings in unfair 
competition cases, mainly, however, in relation to trade-mark law, 
which logically appears to be but a part of the more comprehensive 
term of unfair competition. 

It was stated in Wrisley Company v. Iowa Soap Company, 122 
Fed., 796, that deceit is an indispensable element of unfair compe- 
tition. It seems that this must in the very nature of things be so. 
It also appears to be good logic that the deceit must be designed 
and reasonably effective or reasonably calculated to be effective 
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before equity will intervene. The writer recognizes the fact that 
there are numerous cases which stop short of this conclusion. One's 
sense of fair play is not a bad guide as each case must be considered 
with a full appreciation of all the facts and the customs and prae- 
tices in the particular trade or industry. 

Many of the cases of unfair competition have arisen in the 
endeavor to protect trade-marks, trade names and that elusive but 
much sought for business or trade asset known as good-will. In the 
early days when these things were personal, that is attached to a 
single individual or family succession, their economic aspect was 
not what they are in these days of corporate prominence in industry 
and trade. Now trade names and marks are more highly special- 
ized, advertised and in many instances capitalized. It is doubtful 
if corporate good-will or any other intangible asset should ever be 
permitted to be capitalized; rather should corporate stock represent 
tangible assets. Good-will, patents, trade-marks and the like may 
put the stock above par in the market but the tangible assets should 
ever represent the par value of the stock issued. Many of the sound 
commercial and manufacturing establishments decline to carry 
patents, trade-marks or good-will into capital account thus setting 
a high standard of fair-competition to their competitors. 

Is it an unfair method of competition to capitalize a trade- 
mark or trade name? Are profit-sharing contracts made with the 
trade unfair methods of competition? Are coupons, or trading 
stamps, or profit-sharing devices held out to the ultimate buyer and 
consumer unfair methods of competition? Is price-cutting of a 
highly advertised article in order to promote the sale of other goods 
an unfair method of competition? These and sundry other ques- 
tions relating to phases of this subject are likely to be answered from 
the point of view of the interest to be affected. 

The admitted evils of competition are gradually coming to be 
recognized as growing out of dishonest or unfair competition. 
Dishonest or unfair competition, or, as expressed in the Trade Com- 
mission law, unfair methods of competition, is on careful analysis 
found to consist mainly in some form of untrue, deceptive, or mis 
leading publicity. Fundamentally, unfair competition is proven 
by dishonest advertising. The printed page, poster, painted sign, 
or the flashing sign which winks at you in the middle of the night 
are only forms of advertising. The shape, color, marks, brands, 
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tags, and even the fastenings of a package of merchandise, are often 
used as the identifying agents and help to advertise the product to 
the public. The silent substitution by a dishonest merchant of 
something else for the goods called for is a form of advertising. 
The hiring away of the employees of a competitor in order to steal 
trade secrets is dishonest advertising. The employer in this instance 
isadvertising to the employee of his competitor that if he will come 
to him that his condition and success in life will be promoted. 
These extreme examples are cited to show that if you will dissect 
the circumstances of trade practices which have been denounced 
by the courts as unfair, it will be discovered that advertising was 
often the fundamental agency used. 

Advertising is of recent growth and is a marvelous factor in 
the wider distribution of commercial products. Its principles and 
its legitimate uses are not yet fully developed. As a by-product, 
it largely supports our wonderful output of periodical literature. 
But for advertising, Mrs. Blank of Podunk would never make her 
dress from the same pattern from which is fashioned the gown of 
the Broad Street belle. 

The men who are administering this great civilizing and indus- 
trial force are coming to realize that it must have for its basis no 
less an enduring foundation than truth. Great newspapers and 
magazines are guaranteeing their readers against loss from reliance 
on statements appearing in their advertising columns. A number 
of states, about thirty-two I believe, have laws making untrue, 
misleading, or deceptive statements of fact in advertising punishable 
by the criminal courts. This is, of course, supplemental to the civil 
remedy of those misled and of the right of every trader to protect 
himself against unfair competition carried on by the same means. 
These state laws apply only to commerce carried on within a state. 
Will or may the Trade Commission apply the same rules to the 
conduct of interstate trade and commerce? If so, is it possible for 
the commission to perform this work better or as well as the in- 
fluences directly engaged in the business? 

Proof of the violation of the announced principle of law as to 
unfair competition is furnished by untrue, deceptive, or misleading 
statements of fact which attempt to inform the public: (1) By 

an article of merchandise is made; (2) where it is manufac- 
tured; (3) of what it is made; (4) to what purpose or use it is 
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adapted; (5) by whom the article is for sale. An analysis of any 
advertisement respecting merchandise will show that one or all of 
the above elements always appear. 

It is to be remembered that, while untrue or deceptive repre- 
sentations stated in positive or affirmative form as to all these 
matters are possibly capable of being held violations of the law 
against unfair competition, the same results are often attempted by 
innuendo, by indirection, and by negatively stated claims. Any 
statement,no matter how framed or how subtly stated or ingeniously 
carried out, which is designed or is reasonably calculated to 
deceive or defraud or to harm, speaking in a legal sense, the lawful 


Unfair Competition Under the Sherman Law 


There is good argument in support of the contention that the 
phrase “‘unfair methods of competition,’ undefined as it is in the 
Trade Commission law, may not be broader than the provisions of 
the Sherman law; that it may be by the courts held to include only 
the common law meaning involved in the practices of “ palming off” 
and trade-mark and trade name piracy. 

A very great many of the practices generally condemned, and 
this Trade Commission law held out as affording protection against, 
have been enjoined by the federal courts in decrees under the 
Sherman law. And it must be remembered that with the enforce- 
ment of the Sherman law, the Trade Commission has nothing to 
do, save as it may be called upon by the courts, if they so wish, 
to act as a master in chancery in anti-trust suits, or upon the request 
of the President or either House of Congress to investigate and 
report upon the facts of any reported violation of the anti-trust 
acts by any corporation, or to, on its own initiative, or on request 
of the Attorney General, investigate the manner in which decrees 
in anti-trust suits are carried out. 

In the decree against the American Thread Company, rendered 
in June, 1914, under the Sherman law, the defendants were en- 
joined: 

From having by any agreement or understanding any list of wholesalers or 
retailers with whom trade in sewing thread shall not be carried on. 

From purchasing competing plants or brands or from acquiring any interest, 
by stock ownership or otherwise, in the business of competitors. 


business of another, is evidence of unfair trade. “a cn 
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From fixing by agreement with competitors trade discounts, rebates, terms 
or conditions of sale or credit, in connection with the sale or shipment of sewing 
thread. 

From exacting of any purchaser any agreement to maintain a fixed or mini- 
mum price, or refusing to trade with, or discriminating against any purchaser 
because of the prices at which he sells thread, unless he is selling or offering to 


sell at less than cost. 
From giving any bonus or rebate contingent upon the aggregate of future 


From codéperating with or assisting dealers to pool their orders for the pur- 
pose of securing discounts or concessions. 

From using “fighting brands,” defined to be brands revived or used for the 
purpose of being offered to customers of competitors at cut prices. 

From employing “flying squadrons” whose principal business it was to handle 
“fighting brands”’ and solicit business from customers of competitors. 

From soliciting agreements or discriminating against those dealers who 
handle goods of competitors. 

From attacking the credit or business reputation of or the quality of 
thread dealt in by any competitor by false reports or insufficient warrant in fact. 

From harassing or threatening to sue without sufficient legal provocation 
for infringements of trade-marks or brands. 

From offering or giving secret rebates to any customers of competitor. 

From selling or offering to sell thread below the cost of production, or at 
lower prices in one section of the United States than in another, after allowing for 
transportation and differences in the quality, grade, or quantity sold with the 
intent thereby to obtain a monoply, but with the exception that they may meet 
bona fide competitors’ prices, and may make different prices, etc., to different 
classes of customers. (The phraseology of this is almost the exact language of 
section two of the Clayton law.) 

From offering free goods to customers in excess of 5 per cent of such pur- 
chases at any one time. 


In another case under the Sherman law, United States v. 
American Coal Tar Product Company, a decree was entered in 
March, 1913, wherein the defendant was enjoined among other 
things: 


From entering into any contract or arrangement with a competitor, a pro- 
ducer of coal tar, whereby such producer was restricted to whom he should 
ell, or the territory in which or the price at which such product shall be sold. 

From making any agreement or enforcing any contract whereby the pur- 
chaser of one line of material should be required to buy from defendants or 
allied interests any other product. 

From keeping secret their interest in other companies. 

From, with the intent to injure the business of a competitor, selling its prod- 
Uets at a less price to customers of competitors than to its own customers. 


| 
| 
i 
: 
— 


The decree in the case of United States v. General Electric 
Company, entered in 1911, was to much the same effect as that 
entered against the American Coal Tar Product Company. The 
judgment rendered in the case of United States v. Central West 
Publishing Company, ef al., in 1912, followed the general lines of 
the Thread case with some special features specially applicable to 
the particular business involved. The use of the term “unfair” 
appears in this decree in connection with some of the practices en- 
joined. It is understood that some or all of the defendants in this 
case have recently been cited for contempt for violating the terms 
of this injunction. Fictitious or “wash sales” and the fixing of 
prices were enjoined in the decree entered in United States v. Elgin 
Board of Trade in 1914 in a suit under the provisions of the Sher- 
man law. A very recent case under the Sherman law involving the 
fixing of retail or ultimate prices is that of the United States ». 
Kellogg Toasted Corn Flakes Company, wherein the defendants 
are enjoined from requiring by “any agreement or understanding” 
jobbers or retailers to maintain the price fixed by the defendants. 
The relief prayed for by the Great Atlantic and Pacific Tea and 
Coffee Company v. Cream of Wheat Company, that defendant be 
enjoined from refusing to sell plaintiff cream of wheat for the 
reason that plaintiff declined to maintain the retail price was 
denied recently in a suit brought under the Clayton law. So it 
appears that a merchant or manufacturer is not required to sell 
his product but if he does sell it he can exercise no further control 
over it. 

One of the most comprehensive decrees which it has been our 
privilege to examine, which indicates the extent to which the fed- 
eral courts will go in preventing unfair competition under the Sher- 
man law, is that entered in the recent case of United States v. 5. F. 
Bowser & Company, et al. SS a 

In this case the defendants are enjoined: 


From making or causing to be made to customers, present or prospective, 
false representations concerning the standing or business methods of competi- 
tors, with the intent to injure such competitors in business; and from like repre- 
sentations concerning the product of competitors. 

From threatening to bring suits for alleged infringements of patents, not 
founded in good faith, against competitors or their customers. 
From hiring or bribing individuals or public officers to use their influence m 
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promoting sales of defendants’ product or in preventing sales of competitors’ 
product. 

From procuring parties to take employment with competitors for the purpose 
of securing information. 

From inducing or hiring any person to secure names and addresses of com- 
petitors’ customers. Defendants’ own traveling men or employees may supply 
such information, if the purpose is not to injure the business of a competitor. 

From securing or attempting to secure cancellation of orders secured by com- 
petitors. 

From promising or agreeing to indemnify customers or prospective customers 
from losses from litigation, on condition that they cancel contracts with com- 


From reducing the price of their product below cost of production, or giving 
it away, in order to prevent sales by competitors; or discriminating in price be- 
tween different persons or localities with the purpose or intent to injure the 
business of competitors. 

From hiring away the employees of competitors. 

From committing or causing to be committed any other similar acts of 
wfair competition, the purpose or intent of which shall be to injure or destroy 
the business of any competitor, to substantially lessen competition in the product 
or otherwise restrain interstate trade or commerce, or tend to create a monoply 
therein in favor of defendants. 


These are not by any means all of the decrees entered in suits 
by the government under the provisions of the Sherman law. 
Sufficient cases have been cited to make it plain that most unfair 
methods of competition have been the subject of condemnation 


Four Sections of the Clayton Law 


Four sections of the Clayton law make unlawful an attempt 
to define certain practices which might very properly be denomi-. 
nated unfair methods of competition. 

These sections raise in a slightly different manner the ques- 
tion as to whether these sections are supplementary to the unfair 
methods of competition section of the Trade Commission law or 
whether they supercede and control its application. The trade 
Commission law is not an anti-trust law and was passed September 
26,1914. We have considered the relation of unfair competition 
to the Sherman law. The Clayton law was passed October 15, 
1914, and is an anti-trust law, described as being supplementary 
to the Sherman law. Having at a later date defined and made 
wlawful certain unfair methods of competition, did Congress there- 


under the provisions of that law. 
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by restrict the Trade Commission to violations of the Clayton law? 
This is interesting speculation which will likely have to be finally 
determined by the courts. By the same token, did Congress nay. 
row the application of the Sherman law? 

Section two of the Clayton Act is in almost the exact terms 
of part of the decree in the Thread case above quoted. Diserimi- 
_ nation in price where the effect ‘“‘may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce” 
is made unlawful. Exceptions are made for differences in grade, 
quality, or quantity, cost of selling or transportation, or made in 
good faith to meet competition. Nothing contained in this section 
is by its provisions to be held to prevent anyone engaged in com- 
merce from selecting his own customers. In other words, a man- 
ufacturer may refuse to sell to a retail merchant because such retail 
merchant cuts the price, has bad teeth, red hair, or for no reason at 
all. Some very interesting questions here arise. For instance, 
how much must competition be lessened in order to be “‘substan- 
tially lessened’? Where is the mark which will tell when pro- 
hibited acts “‘tend to monopoly”? What is good faith competi- 
tion? These terms are nowhere defined. 

Section three of the Clayton Act makes so-called “tying 
contracts” illegal. These are the devices used which require a 
dealer to buy all of his goods or machinery of a certain kind from a 
particular vendor to the exclusion of all goods of competitors. 
This is usually accomplished by offering certain discounts or re- 
bates from the price under other circumstances. This is now 
unlawful where the effect ‘“‘may be to substantially lessen competi- 

.tion or tend to create monopoly in any line of commerce.” The 
same questions arise here as appear in the consideration of section 
two of the act. 

Section seven of the Clayton Act relates to intercorporate 
stockholding, the holding of stock by one corporation engaged in 
commerce in another corporation engaged in commerce. ‘‘Com- 
- merce,” of course, means interstate trade or commerce. Such 
stockholdings and the voting of the same by proxy or otherwise are 
- made unlawful when the effect thereof may be “to substantially 
lessen competition’? between the two corporations, ‘‘or to restrain 
such commerce in any section or community, or tend to create 4 
monopoly in any line of commerce.”’ The same difficulty for want 


= 
A 
i 
‘ 
i 
( 
7 
2 il 
tl 
tl 
ti 
in 
i 4 


THE FepeRAL TRADE CoMMIssION LAW 


of a definition of terms is here, also, as in the other sections men- 
tioned. 

Section eight of the Clayton law does not become operative 
until October 16, 1916. It makes unlawful interlocking or com- 
mon directors in corporations engaged in whole or in part in com- 
merce, any one of which has capital, surplus, and undivided profits 
aggregating more than one million dollars. A director elected not 
in contravention of the terms of this law continues a lawful director 
for one year thereafter, notwithstanding changes in the status of 
the corporation may occur after his election which would otherwise 
disqualify him. The exception to the operation of this section is 
that such corporations are not nor have been “by virtue of their 
business and location of operation, competitors, so that the elimi- 
nation of competition by agreement between them would constitute 
a violation of any of the provisions of any of the anti-trust laws.” 
More trouble. 


For a charm of powerful trouble, a) 


Like a hell-broth boil and bubble. 
Double, double toil and trouble; 
Fire, burn; and, caldron, bubble. 


En forcement of Clayton Law Sections 


By the provisions of section eleven of the Clayton Act, the 
Trade Commission is given authority to enforce these four sections 
of that law. The procedure is practically the same as that provided 
in the Trade Commission law for the prevention of unfair methods 
of competition and will be hereafter considered. 

Two very important points are, however, to be noted here. 
One of these relates to the increased authority for suits by injunc- 
tive process by persons, firms, corporations, or associations against 
“threatened loss or damage by a violation of the anti-trust laws, 
including sections two, three, seven and eight of this act.’”’ This 
authority is found in section sixteen of the Clayton law. 

One of the generally admitted defects of the Sherman law was 
that its sole enforcement was lodged with the attorney general of 
the United States. While ever so conscientious, the physical limi- 
tations upon the activity of one man, the varying moods of Congress 
in the matter of appropriations for the Department of Justice, and 


other considerations, left this law without serious attempts to en- 
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cuted. Few, if any, sound reasons can exist for denying to the 
individual directly affected such relief in the courts from unlawfyl 
conduct as his protective instincts suggest that he pursue. True, 
the individual had his action for damages in threefold but in prae- 
tice that has been poor comfort and of doubtful success. 

Now, the individual need not wait upon the processes of the 
government. Federal courts are open to him everywhere. Juris- 
diction may be had wherever the offender does business. In effect, 
_ this authority names and commissions as law enforcing officers the 
- competitors of every business enterprise engaged in interstate com- 
merce, not only as to the provisions of the Sherman law but includes 
_ the provisions mentioned of the Clayton Act as well. 

A further point to be noted in this connection is the authority 
of the Attorney General of the United States with reference to the 
mentioned sections of the Clayton Act. His authority is given 
by section fifteen of this act and is a general power “to prevent and 
restrain violations of this act.’’ In view of the special authority 
conferred in the same act upon the Federal Trade Commission to 
enforce the provisions of the mentioned four sections of the Clay- 
ton law, the serious question arises: Does this restrict the power of 
the Attorney General, and is he without authority to proceed in any 
manner to enforce the provisions of these four sections of the 
Clayton law? Evidently, he thinks not for he has recently begun a 
proceeding to enforce the provisions of section three of that act 
against a corporation alleged to be violating its provisions. Per- 
haps the courts will soon be called upon to pass on the question. 


Procedure of the Federal Trade Commission 


The methods of procedure and the provisions for enforcing the 
orders of the Trade Commission with respect to unfair methods of 
competition and the described four sections of the Clayton law are 
identical with this exception. Under the-unfair-methods-of-com- 
petition section of the Trade Commission law appears this clause: 
4) = if it shall appear to the commission that a proceeding by it 
in respect thereof would be to the interest of the public.” This 
clause was put into the act in conference between the two Houses 

of Congress. 
It becomes important to ascertain, if possible, what this term 


force it at times, while on other occasions it was vigorously prose- 
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“interest of the public’? means. Is it congressional rhetoric or has 
the phrase a real meaning in law? Is it a legal light unto the feet 
of the commission or is it a stumbling block which unless carefully 
guarded against will wreck the real intentions of those who earnestly 
advocated this section of the Trade Commission act? 

The determination of these questions is vital; necessary to 
an understanding of the act itself and of what is of much greater 
import, the protection of the rights of the individual, corporate 
or sole, and saving the commission to the useful purposes con- 
templated by the passage of the act. 

Let there be no confusion as to the issue raised by these 
questions. Either this clause has a real legal meaning or Congress 
has attempted to lodge with five men the power of making fish 
of one man, fowl of another and red herring of the remainder; 
has attempted to give the commission the power to make “ popular 
prosecutions of unpopular trusts” or individuals; the power to 
select for its target those unfortunate enough to have incurred 
administrative displeasure; or power to protect those who by 
ingenuity, influence or favor are able to cover up their transactions. 

In my opinion, Congress never intended any such result as 
the alternative set out would indicate. We are proud of proclaim- 
ing that this country’s government is a government of law and 
not of men. I decline to believe that we have suddenly changed 
or are likely to change this principle, despite the frequent assaults 
upon it. 

Congress having defined certain unfair practices and having 
omitted to define other conceivable methods which might tend 
to monopoly or obstruct the free flow of honest competition, it 
may be that it had in mind, that as to these others which might 
come to the attention of the commission, that the commission 
would conduct a full inquiry if it felt that a certain practice or 
method was against public policy or the public good, and report 
its conclusions to Congress with a view of having added the new 
class in the definitions against unfair trade practices. Such 
inquiries might make the commission a very useful source of in- 
formation to Congress and the public. 

This viewpoint is further supported by the process adopted 
in the law for carrying out the judgment or order of the com- 
mission. Its order is primarily against a thing, a practice, a 
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method, and while its findings and conclusions may be as con- 
demnatory as you can well imagine, still such order does not 
assume a personal aspect until it has been passed upon by the 
Circuit Court of Appeals, when it becomes the court’s order, the 
court’s judgment, and then a violation of such judgment becomes 
a contempt of the court, but not a contempt of the commission, 

We are not left, however, to the reason of the thing or to 
the ordinary and well known rules of statutory construction. 

Many courts have spoken upon analogous questions. It wag 
said in a leading case in Massachusetts, Massachusetts v. Strauss, 
191 Mass. 545, 78 N.E., 136, 11 L.R.A. N.S., 968, construing a 
Massachusetts statute very much like section three of the Clayton 
law, that the act was constitutional and expressed due public 
policy and interest. 

“Public policy” and “public interest’’ are conceived to be, 
if not the same thing, most distinctly analogous. A long line of 
most impressive court decisions have said: ‘‘ By ‘public policy’ is 
intended that principle of the law which holds that no subject can 
lawfully do that which has a tendency to be injurious to the public 
or against the public good, which may be termed the ‘policy of the 
_ law’.”’ Another court has said that: “Public policy is but the 
manifest will of the state,’’ Jacoway v. Denton, 25 Ark., 625. 

It is the “manifest will of the state” that unfair methods 
of competition shall cease, else Congress would not have gone to 
the trouble to make them unlawful. Not only are unfair methods 
of competition in commerce made unlawful, but “‘The commission 
is hereby empowered and directed to prevent persons, partnerships, 
or corporations from using unfair methods of competition in 
commerce.” 

We have not only the expression of the ‘‘manifest will of the 
state,” but we have certain things which are believed to be “injurious 
to the public or against the public good” made unlawful by the 
solemn declaration of the supreme legislative power of the country. 

_ We have the creature of that legislature solemnly authorized and 
directed to prevent the things which have been by the legislative 
will determined to be against the public good, which is the same 

- thing as the public interest, or in the language of this law “to the 
interest of the public.” 

The procedure set forth in the law is that the commission acts 
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_- Whenever the commission shall have reason to believe that any such person, 
partnership, or corporation has been or is using any unfair method of competi- 
tion in commerce, and if it shall appear to the commission that a proceeding by 
it in respect thereof would be to the interest of the public. 


It now becomes important to consider the phrase, ‘‘reason to 
believe.” The commission’s announced rule of practice reads: 

The commission shall investigate the matters complained of in such applica- 
tion, and if upon investigation the commission shall have reason to believe that 


there is a violation of law over which the commission has jurisdiction, the com- 
mission shall issue and serve upon the party complained of a complaint stating 


its charges 

This and the preceding paragraphs of this rule of the com- 
mission seem to make it plain that the view of the commission 
is that action upon alleged violations of the unfair competition 
section of the Trade Commission law and of the four sections 
previously mentioned of the Clayton Act is not to be had as a 
matter of right but as a matter of grace. The procedure set 
forth in the Clayton law does not contain the phrase “in the 
interest of the public.””’ This conclusion is reached from the use 
in the announced rule of the words “‘such application,” and “may 
apply.” However, it has not yet been ascertained in practice 
just how far “upon investigation’’ the commission will go before 
determining to issue a complaint. It is not yet known whether 
this investigation goes to the extent of investigating the alleged 
facts before determining to issue a complaint or merely making an 
investigation to see if the alleged facts charge or “‘give reason to 
believe” that there has been a violation of the law. 

It can hardly be expected that the commission will be able 
to acquire in some unexplained manner the wireless emanations 
of thought and judgment of the business world and the public 
at large so as to enable it to have both the “‘reason to believe”’ 
and knowledge that the inquiry would be ‘‘to the interest of the 
public.” Certainly, some more tangible and direct method must 
be determined upon. 

Will the “reason to believe” that violations of law have been 
practised or are going on and that an inquiry would be in the “‘in- 
terest of the public’’ be determined by the commission from a read- 
ing of the individual “applications” or complaints? What effect 
would a hundred such complaints or “applications” have on the 
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judgment of the commission as to whether or not a proceeding 
would be to the interest of the public? Or again, what of one 
complaint setting forth a hundred instances of unfair practices, 
outlining perhaps a dozen different methods of competition, al] 
alleged to be unfair? Suppose five hundred complaints alleging 
and describing, perhaps, twenty violations of law and mentioning 
- say one hundred defendants are individually lodged with the 
- commission, how is the commission to satisfy each one of the 
- complainants that he has a day in court? To the complainant, 
as every lawyer knows, his case is the only case in the whole world 
worthy of attention. It is a fixed principle of justice that every 
suitor must have an opportunity to make good his complaint and 
unless he has such opportunity he has good right to complain. 

True, some of these complaints will be filed by individuals 
actuated by the old time motive that ‘“‘’Tis pleasant sure to see 
one’s name in print’’; others will be friendly attempts to get a . 
ruling or a declination from the commission which may later be 
used as an O. K. to the business method involved. How are these 
problems to be met by the commission? 

We have laws against assault and battery but it does not 
require a riot in order that the ‘public interest’’ be asserted by 
the public prosecutor, or the judge, or the justice of the peace. 
_ This still leaves the individual his common law right for damages. 

_ Just so action by the commission is not exclusive. The complainant 
has the right at any time to proceed to the assertion of his rights 
in the courts regardless of the commission’s action or failure to act. 

The power of the commission is judicial to assume jurisdiction 
_ of the complaint of anyone who complains that unlawful means 
within the control of the commission and denounced by the law 
; are being used against him. Is this not a right which the com- 
sy - plainant has which the commission must respect? It has been 

ips stated by the Supreme Court of the United States, In re Hollon 
o 1 Parker, 131 U. S., 221 that: “Rights under our system of law and 
procedure do not rest in the discretionary authority of any officer, 
A a judicial or otherwise.” I think it sound law that any action in 
connection with a judicial or quasi-judicial proceeding for which 
there is no legal excuse is subject to the certain control of the courts. 

The legal principle which is applicable to all cases presented 
to the commission in connection with unfair practices under either 
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oe Trade Commission law or the Clayton Act is a set forth + 
in Humbolt Steamship Company v. I. C. C., 224 U. S., 474, wherein P « 
it is declared: ‘“‘It may exercise judgment and and, 
it may be, cannot be controlled in either. - But if it absolutely 
refuse to act, deny its power, from a misunderstanding of the law, 
it cannot be said to exercise discretion.” 

I seriously question the authority of the commission to decline 
any complaint alleging facts constituting in law unfair competition 
or unfair methods of competition in interstate commerce. The 
civic consequences of any other course as well as the announced 
rules of law and the well known principles of statutory construction © 
constrain me to this opinion. This does not mean that the com- 
mission may not in the interest of justice and the prompt and _ 
orderly dispatch of public business bunch both complainants and 
defendants, thus bringing into one case varying viewpoints and 
interests to the determination of a correct principle touching 
the questioned method. 


Court Review of Commission's Orders 

Except by voluntary acquiesence, the orders of the com- 
mission become effective only after having been passed upon by 
the Circuit Court of Appeals. This court is required to give such 
cases precedence. 

All judicial power is lodged in the Supreme and inferior courts 
established by Congress. For this reason, the orders of the com- 
mission must pass in review by the courts. Judges hold their 
office during good behavior. Members of the commission hold 
their office for a term of seven years. 

The question arises, may the orders of the commission be 
made conclusive upon the courts to the extent attempted, that is, 
in its findings of fact, if supported by testimony? 

This is called the narrow court review and is assumed to 
be based upon the decisions under the Hepburn Amendment to the 
Interstate Commerce Commission law. In short, these decisions 
hold that the court will not review these rulings so long as it 
appears that the commission was acting within its jurisdiction. 
But as was said by a very distinguished advocate of the commission 
law on the floor of the Senate, Senator Cummins, speaking to the 
point of giving to the Trade Commission authority to announce 
rules for future conduct: 
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between prescribing a rule for business so far as competition in commerce js 
concerned, and prescribing a rate which a common carrier may charge for its 
service. 

Undoubtedly, there is a very marked distinction between 
interstate carrier transportation by common carriers and trading 
by those engaged in general industry, even though such trading 
may be in interstate commerce. Common carriers are affected by 
a public interest. The regulation of their rates is but a function 
of government. The conduct of trade is not yet regarded as a 
function of government; particularly not of the federal govern- 
ment. This distinction yet exists, although Congress derives 
whatever power it has over either subject from the same words in 
the Constitution. 

As the bill passed the Senate the provision for court review 
was almost identical with that provided in the Hepburn Amend- 
ment to the Interstate Commerce law, but the provision was 
redrafted and considerably modified in conference in a further 
attempt to narrow its provisions. 

The question is a very difficult one and probably can be 
only a matter of speculation until the provision has been reviewed 
in the courts. 


Administrative Powers of the Commission 


The commission makes its own rules of practice and on direction 
of the President or either House of Congress conducts investiga- 
tions and makes report of its findings of fact with reference to 
any alleged violations of the anti-trust laws by any corporation. 
The limitations and use of this power appear from its mere state- 
ment. The former powers of the Bureau of Corporations, which 
bureau the commission took over, with respect to general investiga- 
tions, although in the bill as it passed the Senate, were’ carefully 
elided in conference. The substitution of carefully defined powers 
of investigations was made. Probably, economic investigations 
which have heretofore been conducted by committees of Congress 
will in the future be made by the commission on request. 

Upon request of the Attorney General the commission has 
power to investigate and report how any business charged with 
violating the anti-trust laws may readjust its business in conform- 
ity with the law. This power is likely to be little used. 
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7 from the doubtful constitutionality of the exercise of the — 


mission has power to act as a “‘little father” to business, and while 
having the power to chide it, may also grant it absolution with aA 
instructions how to avoid sinning further. This was distinctly 

disavowed by distinguished advocates of the measure and an ao 
amendment to this effect was voted down in the Senate of the © 7 
United States. It is further provided in the law that “Nothing _ 
contained in this act shall be construed to prevent or interfere — a 
with the enforcement of the cpg? of the anti-trust acts or — 
the acts to regulate commerce,” nor “to alter, modify, or repeal | 
the same or any part thereof.” 

The commission may act as master in chancery for any court 
trying an anti-trust case, which court may, on the conclusion of 
the testimony, refer the matter to the commission for drafting 
and reporting an appropriate form of decree. 

It may investigate on its own motion the manner in which any © 
decree in an anti-trust case is being carried out, and on the applica- 
tion of the Attorney General it must so act, and transmit to him > 
its report and recommendations and may make such report public 
in its discretion. 

The commission is authorized to investigate trade conditions — 
in and with foreign countries. But this authority is limited to | 
those foreign countries ‘“‘where associations, combinations, or 
practices, or other conditions, may affect the foreign trade of the 
United States.” The phrase “or other conditions” probably 
opens wide the door for this kind of activity anywhere. On these 
investigations it is to report to Congress with recommendations. = 

The commission has authority to provide for the publication __ ¥ - 
of its reports and decisions and to make public from time to time 
such information as it may acquire, ‘‘except trade secrets and _ 
names of customers.’”’ Names of customers are a trade secret. 


; Commission Powers With Respect to Corporations 
_ “Corporation,” as defined by the act, is any company or 
association, with or without shares of capital stock, which is 
organized to carry on business for its own profit or that of its - 


members, except partnerships. Partnerships were excluded, per- 
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contemplated visitorial powers of the act; even though such may 
be, and often are, important factors in interstate commerce. 

The commission is authorized to require annual or special 
reports from corporations engaged in interstate commerce, other 
than banks and common carriers. It may gather and compile 
information concerning the organization, business, conduct, prac- 
tices and management of corporations and inquire into their 
relations to other corporations, individuals, associations and 
partnerships. 

While reports and inquiries of this character are ofttimes very 
illuminating and to the student very interesting, quite frequently 
they add little to the general sum of knowledge available in other 
forms. 

The question arises, would it not be more to the public interest 
to secure a really useful uniform and regular report from corpora- 
tions engaged in interstate commerce and make all these at once 
available to the public and leave special studies to special occasions 
as they may arise? Unless such reports are made immediately 
open for public use, there is grave danger in a mass of reports being 
made a rampart behind which deiays or inactivities of the com- 
mission might retire, secure from public gaze. 

This character of reports may be provided by the proper 
exercise of the powers confided to the Trade Commission by this 
law. Honest business, which is most business, will welcome the 
chance to deposit in some central place the proper public facts 
with reference to its industry. 

The determination of a standard form of report may well 
become the subject of careful joint consideration by the com- 
mission, the accounting officers of corporations, the officials of 
states who have to do with corporate reports, public accountants, 
and economists, “those geologists of politics.’’ 

While it has often been talked of in this country, no real 
substantial means has ever been arranged for utilizing the force 
of public opinion in combating the abuses of corporate combinations. 
It may be, that this provision for corporate reports may supply 
that omission. The manner of its administration will be awaited 
by corporate managers, investors, and the general public with 
interest. 

As a means to an end, as a means of proper publicity of inter- 
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state activities of corporations engaged in commerce, of fact 
finding, of public information, and at all times acting under the 
terms of exact and well considered law and with a full appreciation — 
of public responsibility, in our present situation, such a commission — 
as is authorized by this law can be very useful. As earlier pointed 
out, a distinct peril, not only to the commission itself but to the 
interests affected by it, lies in the multitude of its duties and the 
conglomerate nature of its powers. 
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- THE FEDERAL TRADE COMMISSION AND ITS RELA. 


TION TO THE COURTS 
‘heed By Cornetius Lynpe, 


Attorney at Law, Chicago, IIl. ‘a 


The Trade Commission has proceeded very slowly and pre 
tiously in feeling its way. Its actions have been in addition ham- 
pered by the failure of Congress to appropriate much money for 
its needs. It is probably true, also, that the business depression 
prevailing at the time the commission was organized and the un- 
certainty of business conditions have had their influence with the 
commission in inducing it to proceed slowly. That this is the course 
of wisdom is apparent. There have been, however, no decisions 
in the courts construing these new laws with perhaps one minor 
exception. It must be remembered, therefore, that this discussion 
is necessarily an attempt to prophesy based upon analysis. It is 
hoped that this discussion may suggest some of the questions which 
the courts will be called upon to determine in construing the powers 
and duties of the Trade Commission. 

The opportunity for the courts to affect the functions of the 
_ Trade Commission must arise in one of three ways: by reason of an 
appeal from a proceeding before the commission and the review by 
the courts of the acts of the commission in such proceeding; or 
secondly, the interpretation by the courts of the language of the 
statute creating the powers and duties of the commission, whether 
such question of interpretation arises on appeals from the commis- 
sion or in other proceedings; or thirdly, the use of the power of the 
courts to compel officers of the government to exercise the func- 
tions, duties and authority vested in them by law. Assuming that 
the Trade Commission acts within the powers given to it by the 
statute, when the Trade Commission compels the filing of reports 
or performs its investigatory functions in the future, the courts will 
not be much concerned. Of course if the commission seeks to exer- 
cise arbitrary power, that is, power not granted to it by the law 
or an unwarranted or excessive extension of powers granted, the 
courts will always be open to prevent such abuse. But with the 
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single exception to be hereafter noted" practically the courts will 
exercise their powers in relation to the Trade Commission either 
by way of appeal and review or by way of interpretation of the 
statute. All questions of the constitutionality of the statute itself 
are of course comprehended within the exercise of the power of 
interpretation. We will first discuss therefore the manner in which 
the commission is to conduct its hearings and the courts to review 
the results thereof. 

Section 5 of the Trade Commission Act lays down first the gen- 
eral rule against the use of unfair methods of competition in com- 
merce and then provides the manner in which the commission shall - 
enforce this rule. This is done by the filing of a complaint by the - % 
commission, prepared by the commission and filed before cific a 
The hearing is conducted by the commission and there are specific _ 
provisions in the section for the preservation of the rights of par- — 
ties to-such hearings which may be said generally to comply with 
the requirements of due process of law. The commission as the 
result of such hearing is empowered to enter an order directing the — an 
defendants to cease and desist from using the method of competi- _ os Ss : 
tion found on the hearing to be unlawful. Its order, however, is a é 
not self-enforcing and only becomes actively effective when the F ; 
commission as a litigant shall have sued out a writ of injunction in ary —— 
the Circuit Court of Appeals for the circuit where the method of : 
competition in question was used. This injunction is obtained by a 
review by the court of all the proceedings before the commission, © 
in which review, however, the findings of the commission as to the © 
facts, if supported by testimony, shall be conclusive. Exactly the ; 
same procedure is provided where any party required by an order | 
of the commission to cease and desist from using a particular method © 
of competition desires to set aside the order of the commission in 
case the commission itself has failed to apply for the injunctive 
order in the court. That the hearing in the Court of Appeals 
must be entirely upon the record made before the commission is 
plain from the fact that the section provides machinery for the 
taking of additional evidence by the commission if good cause be 
shown to the court. The jurisdiction of the Circuit Court of Ap- | 
peals “‘to enforce, set aside or modify” orders of the aa 
shall be exclusive. 


_ See discussion of Sec. 7, Master in Chancery function, 
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This in brief is an outline of the machinery provided and the 
method of review established. There are several things in these 
provisions which may be regarded as out of the ordinary. The fact 
that in one proceeding in reference to a particular unfair method of 
competition the commission must occupy the positions of first 
being complainant before the commission and then trier of the facts 
and the law on such proceeding, and thereafter complainant in the 
- Court of Appeals for the purpose of enforcing the result of its de- 
termination, is unique, it is believed, in our jurisprudence. The 
- original Act to Regulate Commerce provided that the Interstate 
Commerce Commission could only make its order effective by suing 
out injunctions in the Circuit Courts of the United States, but in 
such proceedings there was a trial de novo and the Circuit Court 
was not confined to the record made before the Interstate Commerce 
Commission, and of course the Interstate Commerce Commission 
did not in fact file complaints before itself, but entertained and 
passed upon complair.ts filed by ordinary litigants. 

The power given the Interstate Commerce Commission to 
order general investigations is practically, however, the power to 
institute proceedings and the Commerce Commission has upon 
occasion attempted to enforce by proceeding in the courts the con- 
clusions reached as the result of such general investigations. 

There is still another provision of the law not mentioned so 
far which deserves consideration. The language of the statute 
covering the filing of complaints by the commission before itself 
is as follows: 

Whenever the commission shall have reason to believe that any such person, 
partnership or corporation has been or is using any unfair method of competition 
in commerce, and if it shall appear to the commission that a proceeding by it in 
respect thereof would be to the interest of the public, it shall issue and serve upon such 
person, partnership or corporation a complaint stating its charges in that respect, 

The commission, therefore, is not apparently required to file 
complaints as to every matter brought to its attention, but only 
when the commission finds as a fact that the entertaining by it of 
such complaint will be to the interest of the public. It was prob- 
~ ably the intention of the framers of this section that the commission 
should be vested with a certain discretion in relation to the enter- 
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the commission from being used improperly for the disturbance of __ 
legitimate business conditions and practices, and the making effect-_ ae 
ive of such intention undoubtedly will prove of benefit. In spite : 
of this proper intention, however, the exact interpretation of the ee : 
language quoted is a matter of great difficulty. 

The commission is given a specific duty. This cannot be dis- 
puted. It must carry on its functions for the purpose of preventing 
the use of unfair methods of competition. The same section de- 
clares such methods to be unlawful and the entire purpose of the 
creation of the commission is to render effective this declaration of 
illegality by the due exercise of the powers given to the commission. 
It must, therefore, follow that in a proper case the courts may be 
called upon to issue a writ of mandamus to compel the commission 
to perform this duty if the commission has refused so to do. It 
would not be constitutional for Congress to declare that the com- 
mission alone shall be vested with authority to determine whether 
it has a legal duty to perform in a particular set of circumstances. 

The difficulty is that there is nothing in the law providing 
for the manner in which informations or complaints may be filed 
with the commission for the purpose of causing the commission 
to “have reason to believe” that a violation of law has taken 
place. Under sub-section G of section 6 of the act, the commission 
is given power ‘“‘from time to time to classify corporations and to 
make rules and regulations for the purpose of carrying out the 
provisions of this act.’”’ The commission has under this power 
adopted rules providing for the filing of complaints with it, and it | 
may be that this action of the commission will supply the omission 
of Congress to cover specifically this matter in the statute. : 

Section 5 provides, as noted above, that the findings of facts” 
of the commission on proceedings before it under the section shall 
be conclusive. But, what is meant by “findings of facts,’’ and 
how far will the courts actually be bound by the determination of — 
the commission? In the first place, are the findings of the commis- — 
sion as to jurisdictional facts conclusive? Take the matter just 
discussed. The commission can only file a complaint when it 
finds that the entertaining of a proceeding will be “in the interest 7 
of the public.”” It must, therefore, in its order so find. Plainly = ~~ 
such a finding could not be conclusive upon the Circuit Court of 4.20) 
Appeals, and if the Circuit Court of Appeals should disagree with 
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the commission as to the “interest of the public” it would neces. 
sarily dismiss the entire proceeding. This would be equally trye 
of any other jurisdictional fact. 

The language of the rule that the Federal Trade Commission 
has adopted covering this matter is illuminating. Rule 2 provides 
for the filing of complaints by individuals before the commission 
for the purpose of applying to the commission to institute a pro- 
ceeding in response to violations of law over which the commission 
has jurisdiction. The rule then provides, 


The commission shall investigate the matters complained of in such appli- 
cation and if upon investigation the commission shall have reason to believe that 
there is a violation of law over which the commission has jurisdiction, 
the commission shall then proceed in accordance with the act. 
There is nothing in this rule about any finding by the commission 
as to “‘the public interest,” except that the commission may believe 
it only has jurisdiction over matters invoiving the public interest. 
It is submitted that the language of the rule is more consistent with 
the interpretation of the prohibition against the use of unfair meth- 
ods of competition suggested later on. It is difficult to see how the 
Trade Commission can fulfill its duty of preventing the use of un- 
fair methods of competition in commerce if the language referred 
to, that is, the provision as to the public interest, is a limitation upon 
the commission’s power, unless it be the fact that every violation 
of the rule against unfair methods of competition involves the 
public interest. 

The real question presented by this law and the one about 
which the greatest uncertainty prevails is the meaning of the ex- 
pression ‘‘unfair methods of competition” and the extent to which 
_ the prohibition against their uses will be carried. 

There are several matters which should be cleared away before 
the real question is approached. In the first place the expression 
“unfair methods of competition” is new in the law. The original 
draft of Section 5 uses the language “unfair competition” and it 
was suggested before the Senate Committee on Interstate Commerce 
_ to which this draft was first submitted, that the courts had applied 

certain rules in relation to unfair competition and the decisions in 
ie this connection might limit the meaning which should be attached 
ss to the statute if this identical phrase of “unfair compétition” was 
| x used. The courts had held that practices by which the goods of 
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one man were attempted to be foisted upon the public as the goods — 
of another through misrepresentation, etc., was unfair competition. 
There were expressions in some of the decisions which might have 
led to the conclusion that this character of transaction was the only 
thing which could be called unfair competition at common law but _ 
such expressions were, of course, never necessary in the cases 
which employed them and obviously there was no case squarely — 
holding upon the issues involved that any such limited subject | 
matter was comprehended within the meaning of the phrase “un-— 
fair competition.’’ But in order to obviate the possibility of any 
narrowing of its prohibition by previous construction of the lan-— 
guage by the courts, Congress changed the expression to “unfair — 
methods of competition.” 

It should be noted, also, that in various decisions construing 
the Sherman Law and more particularly in consent decrees en- 
tered in suits brought by the government in order to restrain viola- _ 
tions of the Sherman Law, the phrase “unfair competition” is to — 
be found. So that even without the change in language there was 
basis for fairly claiming the courts had already applied the expres- | 
sion “unfair competition” to practices, which might be condemned © 
under the prohibition of the Sherman Law. 

In the Standard Oil Decision, Mr. Chief Justice White comes | 
as close to giving a definition of the extent and application of Sec- 
tions 1 and 2 of the Sherman Law as can be found, where he says: 
(P. 61.) 

In other words, having by the first section forbidden all means of monopoliz- 
ing trade, that is, unduly restraining it by means of every contract, combination, 
ete., the second section seeks, if possible, to make the prohibitions of the act all 
the more.complete and perfect by embracing all attempts to reach the end pro- 
hibited by the first section, that is, restraints of trade, by any attempt to monopo- | 
lize, or monopolization thereof, even although the acts by which such results © 
are attempted to be brought about or are brought about be not embraced within _ 
the general enumeration of the first section. 

Section 1 of the Sherman Law forbids contracts, combinations 
or conspiracies in restraint of trade; in other words there must be 
concerted action between two or more individuals or corporations. 
The actions of a single person or corporation could not come within 
the purpose of the first section, but the second section, as is shown 
by the language above, forbids any attempt to monopolize or actual 
monopolization and the court says, not only in the language quoted 
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but elsewhere in the opinion, that restraint of trade and monopoly 
or attempts to monopolize are to all intents and purposes synony- 
mous. Therefore it follows that the second section of the act would 
apply to the acts of an individual or corporation if such acts, carried 
to a final conclusion, would result in monopolization or what might 
be construed as a direct attempt toward such end. It would seem 
that the first and second sections of the Sherman Law cover the same 
subject matter, the first section being directed at acts which are 
the result of concerted action or combination of individuals, the 
second section being aimed at the same acts when done by individ- 
uals. 

In the American Tobacco Company case, the decision in which 
was handed down at the same time as the Standard Oil decision; 
the Supreme Court used expressions again, in the opinion of Mr. 
Chief Justice White, which renders the matter still more plain, 
He said (at p. 179): 


Applying the rule of reason to the construction of the statute, it was held 
in the Standard Oil Case that as the words “restraint of trade” at common law and 
in the law of this country at the time of the adoption of the Anti-trust Act only 
embraced acts or contracts or agreements or combinations which operated to the 
prejudice of the public interests by unduly restricting competition or unduly 
obstructing the due course of trade or which, either because of their inherent 
nature or effect or because of the evident purpose of the acts, etc., injuriously 
restrained trade, that the words as used in the statute were designed to have and 
did have but a like significance. . . . . Coming then to apply to the case 
before us the act as interpreted in the Standard Oil and previous cases, all the 
difficulties suggested by the mere form in which the assailed transactions are 
clothed become of no moment. This follows because although it was held in the 
Standard Oil Case that, giving to the statute a reasonable construction, the 
words “restraint of trade” did not embrace all those normal and usual contracts 
essential to individual freedom and the right to make which were necessary in 
order that the course of trade might be free, yet, as a result of the reasonable 
construction which was affixed to the statute, it was pointed out that the generi¢ 
designation of the first and second sections of the law, when taken together, 
embraced every conceivable act which could possibly come within the spirit or purpose 
of the prohibitions of the law, without regard to the garb in which such acts were 
clothed. That is to say, it was held that in view of the general language of the 
statute and the public policy which it manifested, there was no possibility of 
frustrating that policy by resorting to any disguise or subterfuge of form, since 
resort to reason rendered it impossible to escape by any indirection the prohibi- 
tions of the statute. (Italics are mine.) 


It may, therefore, be said that every act which interferes with 
the due course and freedom of commerce or which operates as 4 
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yal acts of a person or corporation, is in violation of the prohibition 
of either Section 1 or Section 2 of the Sherman Law. 

It is said so often in the two decisions referred to above andin | 
numerous other decisions as not to need citations in support that = 
the real purpose or public policy to enforce which the Sherman Law 
was passed was the preservation of the individual right to contract _ 
unobstructed by improper acts of others, and further the preserva- — 
tion of the free flow of commerce unobstructed by improper tram- | 
mels. In other words, the policy is not limited to the preservation | 
of freedom of contract. Freedom of action in other form than con- 
tract is also sought. 

Can there be an unfair method of competition in commerce © 
which does not interfere either with the freedom of contract or the 
free and unrestricted flow of commerce? Does it not follow that 
the prohibition of Section 5 of the Federal Trade Commission Act 
against the use of unfair methods of competition in commerce is 
merely a prohibition of acts which are forbidden by Sections 1 and 
2of the Sherman Law? This does not mean, of course, that Sec- 
tion 5 does not create an entirely different and, in a sense, supple- 
mentary method of preventing the evils against which the Sherman 
Law was aimed. 

The conclusion that the prohibition of Section 5 covers the 
same field as the prohibition of Sections 1 and 2 of the Sher- 
man Law is strengthened by the fact that there is no method 
of competition which has been held by the courts to be unfair, 
which has not been enjoined by the courts in proceedings instituted 
for the enforcement of the Sherman Law. 

All that the Trade Commission Act does, therefore, is to create 
supplemental remedies and additional machinery for the enforce- 
ment of the intention of the Sherman Law. 

There are many things in the Trade Commission Act itself 
which lend support to this conclusion. In the first place, Section 6 
of the act gives the Commission power to investigate violations of 
the anti-trust acts. It is given power to investigate the manner 
in which final decrees entered in proceedings instituted by the 
attorney general to enforce the anti-trust acts have been carried out 
and this upon the initiative of the commission. It is given the 
power not only to investigate but to make recommendations for the 
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readjustment of the business of any corporation alleged to be 
violating the anti-trust acts. 

Section 7 of the act, providing that the commission may act ag 
master in chancery in fixing the form of the decree in anti-trust 
proceedings, is discussed hereafter. The fact that it is specifically 
provided in Section 11 that nothing in the act shall be taken to 
alter, amend, modify or repeal the anti-trust acts and also that it js 
provided in Section 5 that no order of the commission or judgment 
of the court to enforce the same shall in any wise relieve any per- 
son, etc., from liability under the anti-trust acts, does not make 
against this interpretation. The provisions last cited merely 
strengthen the conclusion that the remedies of the Trade Com- 
mission Act are cumulative and supplemental to those of the 
Sherman Law. 

Section 9 of the Federal Trade Commission law contains a 
provision equivalent to the ordinary immunity provisions of the 
Interstate Commerce and Bureau of Corporation laws. Since there 
is no penalty imposed for a violation of the rule of Section 5 there 
would be no necessity for any immunity provision applicable to 
hearings under this section unless it was obvious that the facts and 
issues involved were those which might be the subject of criminal 
proceedings. It is true the language of the immunity provision re- 
ferred to does not apply specifically to hearings under Section 5 but 
would include any investigations by the commission, yet, never- 
theless, it is equally true these provisions must apply to the hearings 
under Section 5. Congress may be said, therefore, to have recog- 
nized that these hearings would involve Sherman Law issues. 

If the construction suggested be adopted, it greatly clarifies 
some of the uncertainties attending the questions of procedure. 
Every undue restraint of trade is a matter in which the public is 
interested. It, therefore, follows that, if the Trade Commission 
have reason to believe that an act of unfair competition, or, in other 
words, an undue restraint of trade or attempt to monopolize has 
taken place, the duty of the commission to file complaint and pro- 
ceed forthwith in accordance with the provisions of Section 5 is 
plain and the commission has no discretion in the matter. It 
follows as a matter of law that the public interest is involved. 
In speaking of the course of the common law in dealing with 
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restraints of trade and monopoly in the Standard Oil case, Mr. 
Chief Justice White says: 


Without going into detail, and but very briefly surveying the whole field, it 
may be with accuracy said that the dread of enhancement of prices and of other 
wrongs which it was thought would flow from the undue limitation on compet- 
itive conditions caused by contracts or other acts of individuals or corporations, 
jead, as a matter of public policy, to the prohibition or treating as illegal all con- 
tracts or acts which were unreasonably restrictive of competitive conditions, 
either from the nature or character of the contract or act, or where the surround- 
ing circumstances were such as to justify the conclusion that they had not been 
entered into or performed with the legitimate purpose of reasonably forwarding 
personal interest and developing trade, but, on the contrary, were of such a 
character as to give rise to the inference or presumption that they had been 
entered into or done with the intent to do wrong to the general public and to 
limit the right of individuals, thus restraining the free flow of commerce and tend- 
ing to bring about the evils, such as enhancement of prices, which were considered 
tobe against public policy. 


In other words, injury to the public is necessarily involved in 
any act or combination which interferes with the free flow of com- 
merce or the unrestricted opportunity of one member of the public 
to compete with another, and unfair methods of competition, if 
indulged in to the injury of competitors, necessarily injures the pub- 
lic. And it could hardly be claimed that the Trade Commission 
was given any discretion as to the extent of public injury to be 
involved. 

The Federal Trade Commission is unique in respect to one of its 
functions. It is the only commission created by Congress possess- 
ing any of the characteristics that are ordinarily understood as 
commonly belong to “‘Commissions,’’ which is vested with a dis- 
tinctly defined judicial function. Section 7 of the Trade Commis- 
sion law provides that in suits in equity under the direction of the 
attorney general for enforcement of the anti-trust acts, the court 
may, on the conclusion of the testimony, if it be of opinion that the 
complainant is entitled to relief, refer the suit to the commission 
“as a master in chancery to ascertain and report a proper form of 
decree therein.’”” The section then provides that the commission 
shall proceed upon such notice to the parties, and under such rules 
of procedure as the court may prescribe, and on the coming in of 
the report exceptions may be filed and the ordinary proceedings 
had as in the case of the report of a master in chancery in equity 
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causes, “But the court may adopt or reject such report in whole 
or in part and enter such decree as the nature of the case may, in its 
judgment, require.” 

A master in chancery is a distinctly judicial officer. He jg jp 
one sense an assistant judge. In another sense he is the jury de. 
termining the facts in equity causes, although his function is never 
limited to a mere determination of the facts. It would seem that 
the defendants in such proceedings might well object to the inter. 
position of the Trade Commission, and if it could be made to appear 
on the record in any way whatsoever that the rights or interests of 
the defendants were in any manner affected by such reference, it is 
doubtful whether the court would have power to order the reference, 

Another matter that should be noted in connection with this 
section is the very vague definition of the Trade Commission’s 
function. The reference is for the purpose of ascertaining and re- 
porting “a proper form of decree.’”” Whether this would include 
in any sense a passing upon the evidence and a determination of the 
ultimate facts upon which the decree was to be founded, is very 
doubtful. It can hardly be believed, however, that Congress would 
enact this section for the mere purpose of having the Trade Commis- 
sion draw up the formal part of a Sherman Law decree. The 
language used, unfortunately, would seem to indicate that this 
was nevertheless the intention of Congress. If the courts come to 
the conclusion that the only function of the Trade Commission 
under this section is to pass upon the form of the decree without 
passing upon the merits of the case or discussing disputed questions 
of fact or questions of law, it is almost certain that the practice 
devised will never be used. The debates in Congress, however, 
show that such was not the intention at the time this section was 
adopted in spite of the unfortunate language used. It was intended 
that the Trade Commission should exercise some real, if undefined, 
influence in the decision of anti-trust cases. 

When it is remembered that the principal duty of the Trade 
Commission under Section 5 of the act, and by all odds the most im- 
portant duty that it has, is to enforce the rule against unfair meth- 
ods of competition and further that unfair competition is in all 
instances at the base of anti-trust proceedings, the propriety of 
providing some machinery by which proper coérdination will tak 
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place between the acts of the Trade Commission and the rulings of 
the courts is plain. 

If there should be presented, for instance, in an equity pro- 
ceeding brought by the Attorney General to prevent violations of 
the anti-trust laws, issues of fact involving unfair methods of com- 
petition, the propriety of obtaining the opinion of the Trade Com- 
mission upon such facts is obvious. The Trade Commission under 
Section 5 is vested with the power, and has the emphatic duty, of 
preventing the use of unfair methods of competition. It alone can 
file complaints. It would seem absurd to have the Trade Commis- 
sion proceeding along independent lines, while the Attorney General 
at the same time is seeking injunctions in the federal courts, both 
proceedings being directed to the same end. When it is seen also 
that Section 5 provides for an appeal to the same courts which are © 
entertaining the Attorney General’s proceeding, thé wisdom of this 
provision is plain. 

If the Trade Commission is to act as a master in chancery in 
equity proceedings by the Attorney General, it should bring to bear 
upon the questions in the proceeding all of its experience and 
authority. The obvious purpose of the court and the commission, 
whether acting jointly or independently, is to arrive at the proper 
enforcement of the laws, and the Trade Commission Law and the 
Sherman Law are inextricably bound together. 

This interdependence of the courts and the Trade Commission 
for the obvious purpose of enforcing the same public policy is fur- 
ther shown by the fact that in Section 6 the commission is given 
the power upon the application of the attorney general “to investi- 
gate and make recommendations for the readjustment of the busi- 
ness of any corporation alleged to be violating the anti-trust acts 
in order that the corporation may thereafter maintain its organiza- 
tion, management and conduct of business in accordance with law.” 
Itis very probable that the Department of Justice will adopt the 
procedure suggested by this section and refer all matters to the 
Trade Commission before bringing suit to enforce the anti-trust law. 
This will make the Trade Commission the most important body in 
connection with anti-trust procedure or enforcement. Their func- 
tion is so important, anyway, that such a policy of the Department 
of Justice would be of great benefit. The business man would feel 
that turning over the decision as to the institution of criminal or 
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other proceeding to an expert tribunal, not the officers of the law 
vested with the duty of taking care of criminal matters, but a body 
composed of business experts, would afford to the honest business 
man much greater protection than the present arrangement. 

If this procedure be adopted and the interpretation of the pro- 
hibition against the use of unfair methods of competition in com- 
merce be that adopted by the courts, we will have a harmonious 
workable system. This will turn over the law of business competi- 
tion to an expert tribunal. The folly of having the lawfulness of 
business development and legality of new forms of business expan- 
sion left for determination to the officers of the government who 
; must prosecute criminals has long been apparent. In framing these 
7 laws Congress has been careful not to hamper the enforcement of 

justice. The Trade Commission can only “recommend.” But 
plainly only grave and wilfully intentional business abuses will 
now come to the Department of Justice for action. Yet the lesser 
abuses will fall to the commission for correction, and will not go 
unchecked any longer. And the law of business competition will 
have an opportunity for careful, codérdinated, intelligent develop- 
ment. 


UNFAIR METHODS OF COMPETITION 


4 PREVENTION 


By W. H. 8S. Stevens, Ph.D., 


Professor of Business Organization and Management, College of Commerce and 
b Business Administration, The Tulane University of Louisiana. 


Section V of the Federal Trade Commission Act reads in 
part as follows: 


That unfair methods of competition in commerce are hereby declared un- _ 


lawful. 

The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, and common carriers subject to the 
Acts to regulate commerce, from using unfair methods of competition in com- 


merce. 


At least until very recently, “unfair competition’? has meant, 
“passing off, or attempting to pass off, upon the public the goods 
or business of one person as and for the goods or business of an- 
other.” In other words, ‘“‘unfair competition’? has hitherto re- 
ferred with but few exceptions® to the marketing of goods by methods 
involving either fraud or misrepresentation, or both. Such a use 
of this term is both inaccurate and unsatisfactory. Practices of 
this character would undoubtedly be much more accurately de-. 
nominated if termed ‘‘dishonest competition.’’ That they should 
be eliminated from business certainly cannot be questioned. But 
it was neither to facilitate nor to effectuate such a result that 
“unfair competition’? was prohibited by the Trade Commission 
Act. Rather was this clause intended to stamp out those classes of 
acts which, for want of a better term, may be described as eco- 
nomically unfair. 

_ These methods* are not always easy of classification, but by 
38 Cye. 756-759. 

*Specific exceptions to this rule may be found in the cases. Some of the 
later legal text writers also consider unfair competition from a broader standpoint. 
For example, Nims (Unfair Business Competition) devotes a chapter to a dis- 
cussion of interference with a competitor’s contracts. 

* Portions of this article appeared in the Policital Science Quarterly in June 
and September, 1914. Certain other portions are from a revised and enlarged 
study of the same subject as yet unpublished. 
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selecting what appear to be their most fundamental characteristics, 
it is possible to distinguish the following twelve forms of “unfair 
competition”’: 


I. Local price cutting. 

Il. Operation of bogus “‘independent” concerns. 
III. Special competitive devices. 

IV. Conditional requirements. 

V. Exclusive sales and purchase arrangements. : 
VI. Rebates and preferential arrangements. - 
VII. Acquisition of exclusive or dominant control of inery or goods 

used in the manufacturing process. 

VIII. Manipulation. 
IX. Black lists, boycotts, white lists, ete. 
XI. Coercion, threats and intimidation, ete. 2 

- XII. Interference with contracts and business of competitors. 


I. Local Price-culting 


Local price-cutting has been a frequent and familiar weapon 
of various trusts. As here used the term means that an organiza- 
tion cuts the prices of its products to a point below the cost of 
production in one or more of the localities where competition 
exists. The loss entailed is usually recouped by the profits from 
the high prices charged in those regions where competition is 
either insignificant or non-existent. This method has been em- 
ployed repeatedly by large and powerful organizations. The 
ultimate outcome in such cases, with but few exceptions, has 
been the destruction and elimination of competition in those 
regions where it has been employed. 

Probably the best examples of the operation of local price- 
cutting are to be found in the histories of the old oil and powder 
trusts. In the case of the former organization, the prices charged 
in various localities appear to have been definitely governed by 
the percentage of competition to be met in each section. An ex- 
amination of the tables of prices, profits and percentages of com- 
petition presented in the Brief for the United States in the suit against 
the Standard Oil Company shows that the prices and profits on 
oil as between various localities were roughly high or low according 
as the percentages of competition were low or high. On October 
15, 1904, the Standard Oil Company’s profits and losses on white- 
water illuminating oil ranged from as high as 6.48 cents per gallon 
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profit in Alberquerque, New Mexico, with 7 per cent of competi- 
tion, and 6.1 cents per gallon profit in Spokane, with no competition, — 
to as low as 3.16 cents per gallon loss in Los Angeles with 33.4 
per cent of competition and 1.35 cents per gallon loss in New — 
Orleans with 51.2 per cent of competition.‘ 


The operation of bogus independent concerns a method of 


Two bogus concerns of the former pants Trust were called 
“Yellow Dog Companies” by Mr. T. C. du Pont. An account ~ 
of their operation illustrates admirably this method of competi- | 


tion: 


What do you know about the yellow dog companies, if anything? eo 
. May I ask a question? ‘ 

Yes. 
If the president of the company told me, am I permitted to answer? 
Yes. That is my judgment, unless the gentlemen differ with me. 
During the conversation with Mr. T. C. du Pont, the President, in 
which he was endeavoring to explain to me the ojects of the trust, he told 
methat .. . . it wasnecessary forhim .. . . just likea little boy, 
to have a dog to which he could whistle and call. ~ + 

Q. What kind of a dog? =», Cae 

A. He termed it “a yellow dog,” and he explained to me that after I had 
exhausted all my resources, and those of the travelling men under my office, that 
if 1 was not able to regain the trade, that I was to whistle by writing a letter, 
and would then send on a little yellow dog, which at that time, in the high 
explosives business, was known as the Climax Powder Manufacturing Co. of 
Emporium, and the New York Powder Co. of New York. . . . . 

Q. Had you occasion to whistle for the little yellow dog? sh . #7 


‘Standard Oil Company v. United States of America. In the Supreme f 
Court of the United States, Brief for the United States, Vol. II, pp. 432-436. 
A copy of these tables will be found in Wm. S. Stevens’ Industrial Combinations _ 
and Trusts. For further examples of local price-cutting by the Standard Oil 
Company, see Brief for the United States, above cited, Vol. II, pp. 428-500. 
Cf.also United States of America v. E. I. du Pont de Nemours and Company et al., a 
United States Circuit Court for District of Delaware, Pet. Rec. Testimony, Vol. I, a 
pp. 99-104, 122-132; United States of America v. American Coal Products Com- 
pany, Barrett Manufacturing Company et al., Petition in Equity, U.S.D.C.for 
the Southern District of New York, p. 30; U nited States v. American Sugar Re- 
fining Company et al., Original Petition, U. 8. C. C. for the Southern District 


of New York, pp. 98-99. ae 
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A. Yes, sir. 

Q. Did you do so? 2 
A. Yes, sir. eg. 

Q. What occurred? State what you a did? 


A. If we met the prices, that meant the lowering of our poles on our brands; 


all that kind of thing; so we didn’t have to lower our prices to the adjoining trade; 
but the yellow dog got the business. 


the New York Co.? 


Q. To whom did they belong to, if you know, that is, the Climax Co., and 
A. To the trust. 
Q. To the trust? 
Q. Was that the E. 1. du Pont de Nemours 

es, sir.$ 


III. Special Competitive Devices 


Closely related to local price-cutting and to the operation of 
bogus independents, is the use of special devices for the purpose 
of destroying competition. . Prominent among these are the 
so-called “fighting ships’’ employed by the various steamship 
conferences. The “fighting ship” is called into service when 
a new line is started in a trade nominally controlled by conference 
lines. As soon as the new competitor announces a sailing date, 
the conference issues a circular to shippers advertising a steamer 
to sail upon or about the same date. The conference circular usu- 
ally offers a rate below the actual cost of transportation. The 
object is to prevent the new competitor from securing a cargo.‘ 

An interesting development of this idea is found in the Syndi- 
kats-Rhederei. This organization is a corporation through which are 
operated the fighting ships of the six largest Hamburg steamship 
companies engaged in the extra-European trade. It is a vessel- 
owning company with a capital of $1,428,000. Nominally it is 
engaged in commercial transportation enterprises. Primarily it isa 
defensive corporation, the capital stock being owned in various pro- 

5 U.S. v. du Pont de Nemours and Company, cit supra. Pet. Ree. Testimony, 
Vol. II, pp. 685 ff. 

* Proceedings of the Committee of Merchant Marine and Fisheries in the 
Investigation of Shipping Combinations, pp. 265, 1252-1254, 1257. Numerous 


specific illustrations of this practice will be found scattered eZ the same 
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rtions by the following companies: Hamburg-American, Ham 
burg-South-American, German Steamship Company, C. Woerman, 
German Australian Steamship Company, and the German East 
African Company. The proportion of shares held by each is 
determined with reference to the tonnage of each line. Four small 
and relatively inexpensive ships were purchased. These with 
others chartered when the need arises are “hired out” to meet 
competition and to make it unprofitable. When not engaged 
in a fight, these steamers find employment upon regular time 
charters.’ 

Easily the most notorious instance of the use of fighting brands — 
is the plug tobacco war which continued roughly from 1894 to 
1898. In the early stages of this fight, the old American cel 
Company possessed a relatively small proportion of the plug to-— 
bacco output of the United States. In 1894 its total production 
was only 8,974,118 pounds. At least three companies were annualy 
producing a much greater amount than this. As early as 1890 
Liggett and Myers claimed to be manufacturing twenty-seven — 
million pounds annually. Next to Liggett and Myers ranked the 
Lorillard Company; and in 1893 the output of the Drummond | 
Tobacco Company of fourteen million pounds was far in excess 
of the American’s. 

The principal brand which was selected by the American To- _ 
bacco Company for the attack upon its competitors was 
known as “Battle Axe.”’ In 1891 this tobacco sold at retail for 
fifty cents a pound. In 1894 consumers purchased it for thirty 
cents. In the succeeding year for a time the price to jobbers was 
as low as thirteen cents. As at that time the internal revenue tax 
was six cents this price left only seven cents a pound to pay for the 
labor and the cost of manufacture and distribution. In the four 
years from 1894 to 1897 the proportion of the plug tobacco output | 
of the United States controlled by the American increased from | 
5.6 to 20.9 per cent. In the same time the earnings of that organiza-— 
tion declined heavily. In 1894 net earnings were approximately _ 
five million. In the next year, with an increase of nearly twelve | 


Special Diplomatic and Consular Reports for the Use of the Committees on Mer- 
chant Marine and Fisheries dealing with Methods and Practices of Steamship 


Report of Robert P. Skinner, Consul-General at Hamburg, 
lines Engaged in the se Carryi ng’ Trades of the United States, pp. 53-54. 
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million pounds in sales of plug tobacco, the earnings were approxi- 
mately one million less. The accounts of that company show that 
the loss on the manufacture and sale of plug tobacco in 1896 
amounted to over one million dollars. Although in 1897 the Ameri- 
can Tobacco Company sold over thirty million pounds more of 
plug than in 1894, its earnings were approximately eight hundred 
thousand dollars less; while in 1898 the loss on the plug tobacco 
business was over eight hundred thousand.® ie 
cot 

Perhaps the most interesting of any of the methods of unfair 
competition is the requirement that, in order to obtain certain 
articles, a concern shall lease, sell, purchase or use certain other 
articles. The successful imposition of such requirements is usually 
most destructive to competition. An organization may require: 

A. The purchase or lease of articles upon which the patents 
have expired, as a condition of obtaining other articles. 

B. The use of certain patented articles, as a condition of ob- 
taining other articles. 

C. The purchasing, selling or handling of a certain article or 
line of articles, as a condition of the purchase or handling of another 
article or line of articles. ‘ 

A. By a series of contracts made in 1906 and 1909 with foreign 
parties, the Electric Lamp Combination acquired the exclusive 
rights in the United States tothe inventions, patents and applications 
covering tungsten and tantalum filament lamps. The advantages 
of lamps of these types—economy in the cost of service, etc.—are 
too well known to require enumeration. An extensive demand for 
them arose in the United States and jobbers and dealers were 
practically compelled to stock them. The combination thereupon 


— offered a contract which provided for the sale of tungsten and tan- 


talum filament lamps to such dealers and jobbers as would also 
purchase from it all of the carbon-filament lamps which they re- 
quired. The patent upon carbon-filament lamps had expired in 
1894. The contract therefore was unquestionably an attempt to 
compel dealers and jobbers to purchase solely from the combina- 
tion certain articles upon which the patents had expired.’ 

* Report of the Commissioner of Corporations on the Tobacco Industry, Part 
I, pp. 96-98. 

* United States v. The,General Electric Co., Petition, cit. supra, pp. 10-11, 
It should be noted that the final decree of the court in this case forbade 
the continuation of this practice. 
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B. The manufacturer’s license agreement of the Motion Picture 
Patents Company contains the following clause: 


The licensor hereby grants to the licensee . . . . the right and 
jicense . . . - to manufacture, print and produce positive motion pic- 
tures . . - - upon condition that they be used solely in exhibiting or pro- 
jecting machines containing the inventions, or some of them of said letters patent 7 
and licensed by the licensor.'® 


It is probably clear that in this case the Motion Picture Pat- 
ents Company, by virtue of its large control of the film output has 
endeavored to compel the use of motion picture machines containing 
one or more of the patents which it controls. 

C. The Commissioner of Corporations in his report on the 
International Harvester Company has used the term ‘‘full-line — 
forcing’ to describe “the practice of requiring dealers to order — 
new lines™ . . . . as a condition to retaining the agency for 
some brand of the company’s harvesting machines.’’” 


1° License Agreement under the Camera and Film Patents between Motion 
Picture Patents Company and Biograph Company, Dec. 18, 1908, Sec. (f), — 
Clause 1. United States of America v. Motion Picture Patents Company et al. _ 
Original Petition, U.S. D. C. for the Eastern District of Pennsylvania, Exhibit 
3, p. 55. 

1 By the gradual acquisition of various concerns in the years subsequent to 
organization, the International secured certain new lines. Among these con- 
cerns were plants for the manufacture of farm wagons, manure spreaders, and 
plows. In addition it began the production of gasoline engines in 1904, cream 


separators in 1905, and tractors in 1909. 

® Report of the Commissioner of Corporations on the International Harvester 

Company, p. 306 et seg. The report states that complaint of this practice came 

to the Bureau from a number of independent dealers and manufactures. It is 

supported by the extracts drawn from the record in the case of the United States 

v. The International Harvester Company and cited in the government’s brief. — 
For example, Claypool, general agent, wrote Perrot, one of the blockmen, Feb. 
3, 1912, regarding the approval of two commission agency contracts sent in by 
the latter: ‘How about manure spreaders, wagons, cream harvesters (sic), 
engines, tillage implements etc.? . . . . If these two dealers will not take 
hold of our other lines, it will be necessary for our own protection to make other 
arrangements.” Cf. United States v. International Harvester Company and 
others, Brief for the United States, U. S. D. C. for the District of Minnesota, 
p. 124. Cf. also ibid., pp. 123 and 125. In justice to the Harvester Company it 
should be said that it introduced testimony to prove that the charge of full-line 
forcing was untrue. Cf. Appendix to Defendant’s Brief, Evidence as to Certain — 
Points Abstracted and Topically Arranged, United States v. International Har- 
vester Company, cit. supra, pp. 382 et seq. But it is also true that the assistant — 
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V. Exclusive Sales and Purchase Arrangements 


The requirement that a dealer shall handle only a given article 
or line of articles is not a restriction of recent invention. Many 
factors’ agreements, possibly the larger proportion of them, con- 
tain a clause of this character.“ For this reason more than for 
any other, such agreements have been denounced as destroyers 
of competition, and agents of monopoly. 

The factors’ agreement of the National Wall Paper Company 
of 1896 contained the following clause: ‘‘3. The purchaser ex- 
pressly guarantee and agree that between September 1, 1896, 
and June 30, 1897, will not purchase or acquire any wall paper 
or hangings the product of any person or corporation other than 
the company. 14 Another exclusive clause not of 
modern origin may be quoted from the factors’ agreement of the 
American Tobacco Company dated October 1, 1895: “Eleventh. 
Upon your acceptance in writing of the terms and conditions of 
this agreement, you understand and agree that you will handle 
our cigarettes exclusively. ae 

A more recent instance of an exclusive arrangement is to be 
found in the so-called ‘“‘jobbers’ license agreement,’’” of the re- 
cently dissolved Bathtub Trust. This document contained the 
following clause: 
general manager of the International admitted that “full-line forcing” had been 
uséd (Commissioner of Corporations on International Harvester Company, 
p. 309), though claiming that it was not to be regarded as a policy of the com- 
pany but rather as an unauthorized act, with a view to increasing sales. 

8 The fact should not be lost sight of that clauses of this character are 
merely a written manifestation of such arrangements. They are not necessary to 
exclusive selling or purchasing, for these things can be secured without any written 
contract. 

‘4 Report and proceedings of the joint committee of the Senate and Assembly 
appointed to investigate trusts. State of New York, Senate Document No. 40, 
1897, pp. 804-5. The somewhat garbled wording is as it appears in the original. 

18 Thid., p. 881. 

16 The term “License Agreement” is rather a misnomer as implying the per- 
mission to manufacture or sell a patented article. The agreement in question, 
in addition to the exclusive sales arrangement, provided for the maintenance of 
prices upon sanitary enameled ironware, which was absolutely unpatentable in 
itself, although in its manufacture, a patented tool was used. The contention of 
the combination was that this fact constituted sufficient ground for the creation 
Hence the term 
. S. 20. 
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“License Agreement”’ is inappropriate in this connection. Cf. 226 U 
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10. The Purchaser '’ also agrees during the life of this contract not to pur- 
chase, sell, advertise, solicit orders for, or in any way handle or deal in Sanitary 


Enameled Iron Ware of any manufacturer not licensed . . . . except with 
the express written permission of the Licensor.'* 


VI. Rebates and Preferential Arrangements 


Discriminations in the form of rebates and preferential con- 
A. Manufacturing and trading companies. 
B. Transportation companies. 
A. One of the most common methods of securing exclusive 
selling is by the use of a rebate. The exclusive sales contract for 
photographic paper in effect May 1, 1901, contained this clause: 


tracts are made by two classes of organizations: — oe ee . 


On or about the 20th of each month a memorandum showing amount of 
previous month’s net paper purchases will be sent each dealer from each factory 


If this memorandum is returned at the time indicated thereon, properly signed 


and verified to the satisfaction of this company, a credit amounting to 12 per 
cent on the net purchases will be made. . 

Fifteen per cent represents the ful] trade discount on paper, but an extra credit 
¥ ‘as stated above is offered as a special consideration for advantages accruing 
— . . through having our specialties sold in original packages and at a price 
Hf “that affords the dealer a profit Jarge enough to warrant his energetically and ezrclu- 
sively pushing their sale.! 

k A second and different kind of discrimination appears in the 
ease of the former Electric Lamp Combination. The government 
charged that the Electric Lamp Combination entered into prefer- 
ential contracts with the Libby Glass Company, the Fostoria Bulb 
and Bottle Company, the Phoenix Glass Company and the Corning 
Glass Works. These four were ‘“‘substantially the only manufac- 
turers” of glass bulbs and tubing in the United States. The com- 
bination, on condition that these concerns should sell to independent 
lamp manufacturers, only at higher prices than it was itself com- 
pelled to pay, agreed to purchase from them its entire supply of these 

17 The jobber. 

8 Italics are the writer’s. United States of America ». Standard Sanitary 
Manufacturing Company et al., U. 8. C. C. for the District of Maryland, Record, 
Vol. II, p. 37. 

1 Ttalics are the writer’s. Quotation is taken from the terms of sale sup- 
plied by W. S. Hubbell, counsel for the General Aristo Company. Report of 
the United States Industrial Commission on Trusts and Industridl Combina- 
tions (second volume on this subject), Vol. XIII, p. 192. At that time the 
Eastman Kodak Company was the trade agent to onan all the goods of the 
General Aristo Company. 
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materials. A contract of a similar nature was also made with the 
Providence Gas Burner Company, the sole manufacturer of bases 
in this country.”° 

B. The doctrine that railroad rebates constitute unfair com- 
petition as against those concerns not benefited thereby is now 
so well established that it requires little examination or discus. 
sion. The history of the old Standard Oil Company is replete 
with instances of railroad rebates. It is true that with the pas. 
sage of interstate commerce legislation there disappeared many 
of the more open forms of rebates which had characterized the 
earlier history of that organization. But this does not mean that 
the Standard ceased to be the recipient of favors. On the con- 
trary it continued to enjoy advantages over competitors that were 
equivalent to rebates, at least in their effect upon competition. 
Secret rates, discriminations in open and published rates against 
_ independent as compared with Standard Oil refining points, blind 
and false billing and discriminations in the classification and rules 
for the shipment of oil may be enumerated as among such advan- 
tages.”! 


VII. Acquisition of Exclusive or Dominant Control of Machinery 
or Goods Used in the Manufacturing Process 


Attempts to acquire control of the machinery necessary to 
the manufacture of goods date from nearly three decades ago. 
On or about April 30, 1887, the Standard Envelope Company” 
made a contract with Lester and Wasley of Norwich, Connecticut, 
to purchase all the envelope machines which that firm might make 
or sell during the five succeeding years. At the same time Lester 
and Wasley on their part agreed not to furnish more than twenty- 
four machines in any one year. Whether or not this firm was the 
sole manufacturer of envelope machinery does not appear. 


: * United States v. General Electric Co. Petition, cit. supra, pp. 35-36. 
Lz - Note that these practices were forbidden by the decree of the court in this case. 
i %™ Report of the Commissioner of Corporations on the Transportation of Petro- 

leum. 

= The Standard Envelope Company was a corporation of Massachusetts 

organized by; and used as a clearing house for, a combination of several of the 

largest envelope manufacturers of the United States. For a brief account of 

the organization and operation of this combination, see an article by the writer 

in the American Economic Review for September, 1913, Vol. III, p. 561 

_ *% Report of the Committee on General Laws, on the investigation relative to 


trusts, New York Senate Document, No. 50, 1888, p. 469. 


— 
=i 
Pala; 


Unrairn Metuops or CoMPETITION 


In January, 1914, the Graham Wood Company of Brooklyn © 
brought suit against the Standard Wood Company and the Greene 
Manufacturing Company in the Supreme Court of New York County. | a“, 
The Greene Manufacturing Company manufactures machines _ 
known as “presses,” which are useful and necessary in the manu- 
facture of bundled kindling wood. In return for_an annual con- ave 
sideration of $5000 the Greene Manufacturing Company appointed 
the Standard Wood Company its exclusive sales-agent and further _ 
agreed not to sell any press without the consent of the Standard . 
Wood Company. The action of the Graham Wood Company was =|] 
brought primarily on account of the injurious results of a refusal i 
to sell such machinery to it.™ 


VIII. Manipulation 


The term “manipulation,” for want of a better, has been 
employed to include certain practices and methods which have | 7 
occasionally appeared. It is charged that when the Naval Stores __ 
Export Company began active business, the Naval Stores Com- 2, ; 
bination inaugurated a fierce trade warfare against it. The Naval 
Stores Export Company accumulated a considerable quantity of 
resin and spirits of turpentine. Much of this stock was hypothe- 
eated with banks. By manipulation the combination caused _ 
the Savannah market for turpentine to decline some 30 per cent __ 
within a period of a couple of weeks. The Export company was | 
requested to furnish additional margins. This it was unable to do, , - 
and as a result was forced to sell out its accumulated stock at losses — 
which nearly wiped out its capital stock.* 


lt 
1X. Blacklists, Boycotts, White-Lists, Etc. 


Most of the cases of blacklisting and boycotting which the 
writer has been able to discover are in connection with the opera- 
tions of various wholesale and retail trade organizations. 


* United States of America v. Standard Wood Company and Others. Origi- | 
nal Petition, U. 8. C. C. for the Southern District of New York, p. 14; Graham 
Wood Company v. Standard Wood Company and the Greene Manufacturing — 
Company, Supreme Court, New York County. Typewritten copy of Motion _ 
for Judgment, pp. 1-2. ; 

* United States of America rv. American Naval Stores Company, e¢ al. Peti- 
tion i in meen, | U. 8S. D. C. for the Eastern Division of the Southern District al 
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these cases such methods develop out of the practice known as 
classification. The purpose of classification may be said to be to 
confine trade to what the various wholesale and retail associations 
regard as its legitimate channels, 7.e., from manufacturer to whole- 
saler, to retailer, to consumer. Steps are taken and rules for- 
mulated to classify the trade into these four groups, manufacturers, 
wholesalers, retailers, and consumers. The usual method is by 
the use of more or less arbitrary definitions of each one of these 
terms. On this classification is based the standing of any concern 
in the trade. 

Let us examine the ways in which this classification is used, 
In the first place several trade associations publish trade lists 
known by various titles as “Red Books,” ‘‘Green Books” or “Blue 
Books.”’ In these lists are published the names of all individuals, 
firms and corporations regarded by the trade (in accordance with 
the rules of classification mentioned) either as wholesalers or re- 
tailers, as the case may be. Such a list of retailers would indicate 
to manufacturers or wholesalers those concerns which were re- 
garded by the trade as the legitimate customers of either or both. _ 
A list of wholesalers or jobbers would give a similar indication to _ 
the manufacturer. Only those individuals and concerns appearing _ 
in such lists (or in separate classification sheets issued by some — 
organizations) are entitled to obtain goods at the trade discounts — 
which are allowed the different classes. Obviously the “Red,” 
“Blue” and “Green Books” operate as a fair list. Concerns not is 
listed are of two classes: first, those which are not regarded by the 
trade as legitimate wholesalers or jobbers on the one hand, or as 
legitimate retailers on the other; second, those whose names may 
have been removed from the list because of a violation of so-called 
trade ethics. In addition some of these associations have from 
time to time issued to the trade, lists of concerns making sales to 
other than legitimate customers, the implication being that the 
trade should refrain from dealing with such concerns.” 

6 In this connection and on this general subject cf. United States v. Eastern 
States Retail Lumber Dealers’ Association. Petition, cit supra, Exhibits, J, K, 
L, O, 8, T, W, X, Y and Z, p. 88 ff.; United States of America v. Willard G. Hollis 
and Others. Petition, U. 8. C. C. of the District of Minnesota, Exhibit A, p. 
69; United States v. Southern Wholesale Grocers’ Association, Decree of Injune- 
tion, p. 5; United States v. Hartwick. Original Petition, cit supra, Exhibit A, 
p. 42; United States v. Pacific Coast Plumbing Supply Association. Petition, 
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METHODS OF COMPETITION 


UNFAIR 


X. Espionage 


It is a well known fact that more than one organization has 
utilized extremely questionable methods in order to obtain informa- 
tion in regard to the business and operations of its competitors. 
The pioneer in these methods was probably the old Standard Oil | 
Company and both that organization and the National Cash Regis- ; 
ter Company seem to have carried such methods to the highest 
degree of development. 

There are, for example, masses of evidence in regard to this 
practice as used by the old Standard Oil Company. That organ- a 
ization obtained much information in regard to the business of 
competitors from the reports of oil inspectors and by bribing rail- | 
road officials. It also made extensive use of spies and detectives — 
for following the tank wagons of competitors and thus tracing the 
source of their business. 

The National Cash Register Company employed secret agents 
who were not known to be in any way connected with it. Such 
agents were utilized for various purposes.*’ For one thing they 
were used to supply information regarding competitive business — 
which would not have been obtained if the secret agent had been 
known to be connected with the National. During the time 
when the Foss Novelty Company was in business one Ellingwood 
was employed by the National to supply inside information as to 
where that organization placed machines, the amount of business | 
which they did, ete. At that time Ellingwood was acting as sales- 
man for the the Foss Novelty Company. He was paid a salary 
of $25 a week by the National.** 

Pinkerton detectives were employed by the National Cash — 
Register Company during the Hallwood fight to secure informa- 
tion in regard to that organization.2® From about November or | 
cit supra, pp. 12-14; United States of America v. Master Horseshoers’ National — 
Protective Association of America and Others. Petition in Equity, U. 8. D. C. 
for the Eastern District of Michigan. Southern Division, p. 18 ff.; United 
States of America v. Philadelphia Jobbing Confectioners’ Association and 
Others. Petition in Equity, U. 8. D. C. for the Eastern District of Pennsylva- 
nia, pp. 5-9. 

"Carl G. Heyne, State v. National Cash Register Company, Record, Vol. 
Il, pp. 909. 

* J. E. Warren, State v. National Cash Register Company, Record cit supra, 


Vol. I, p. 454; Carl G. Heyne, ibid., Vol. II, p. 915. 
* Lee Counselman, ibid., Vol. I, pp. 602—603. 
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December, 1904, to March or April, 1905, Pinkerton agents were 
again employed. Heyne was introduced to the superintendent of 
the agency and instructed by_the assistant general manager of the 
National to have him supply two operatives to spy upon the affairs 
of the International Cash Register Company of Columbus.*¢ 
7 | 
XI. Coercion, Threats, Intimidations, etc. 
In the course of the struggle in the business world, statements 
may be made, letters written, or acts done which are either openly 
or impliedly threatening and which are intended to intimidate 
and coerce. 

On January 15, 1910 the Keystone Watch Case Company 
mailed a circular letter to the jobbing trade from which the fol- 
lowing is quoted: 

Whether or not our wishes as heretofore stated be complied with we shall 
from time to time exercise our right to select the jobbers to whom we shall sell 
our goods and we shall, irrespective of any past dealings, refuse to sell to those 
jobbers who in our opinion handle our goods in a manner detrimental to our 
interests or whose dealings with us are in any other respects unsatisfactory.” 

The ‘‘Confidential Statements” of the National Cash Register 
- Company were gotten out against various concerns. They “con- 
tained a record of all suits, opinions of patent attorneys, and any- 
thing that appeared to be in evidence against that particular com- 
pany.’ In the Michigan case, Counselman explained the purpose 
of these statements as follows: 


A. Well, the object was to frighten them. Those statements were gotten 
= out to dealers and agents and to district managers; they were gotten out for 
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*° Carl G. Heyne, ibid., pp. 988-990. 
: " It should be noted that one of the “‘wishes’’ expressed by the company 

in this letter was that jobbers should not handle the goods of its competitors. 
United States of America v. Keystone Watch Case Company, Petition in Equity 
U.S.C. C. for the Eastern District of Pennsylvania, p. 14. 

* Lee Counselman, Patterson v. United States Record U. 8. C. C. of App. 
Sixth Circuit, Vol. I, p. 405. Counselman also testified in the same suit that 
except for the first two or three the confidential statements were made up under 
his supervision and that President Patterson was the one who first thought of the 
idea. (Counselman, ibid.) Chalmers testified that the first of the confidential 
statements was prepared by President Patterson, Counselman, Morse and himself 
and that it was “O. K.’d” by Sigler as attorney before it was sent out. Hugh 

Chalmers, Patterson v. U. S. Record cit. supra, Vol. I, p. 503. . 
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alte 2 XII. Interference with Contracts and Business of Competitor 


fac Interference with a competitor may take a number of different 
forms. Salesmen may be harassed, customers induced to break 
contracts, etc. 

The St. Louis Steel Range Company is engaged in the sale 
of ranges throughout a considerable number of states. The agents 
or salesmen of this organization travel with a sample or model from 
the city of St. Louis into and through these states calling upon farm- 
ers and others in their houses soliciting and securing orders for 
ranges. The Wrought Iron Range Company of Missouri is en- 
gaged in the business of selling ranges through salesmen carrying a 
full-sized stove upon a specially built wagon. In or about March, 
1914, the latter company began a campaign against the former, inter- 
fering with the sale of the goods of the Steel Range Company. 
According to the allegations, the Steel Range Company’s men were 
followed by one and sometimes two of the Wrought Iron Company’s 
men, who in some cases were armed. Whenever the employees of 
the Steel Range Company attempted or undertook to converse 
with a farmer or other prospective purchaser the conversation was 
interrupted by the employees of the Wrought Iron Company who 
attempted to dissuade the customer from purchasing the St. Louis 
Company’s goods. The Wrought Iron Company’s men insisted 
that the St. Louis goods were worthless; that the Steel Range Com- 
pany conducted a fraudulent business; that the farmer or other 
purchaser would be cheated; that the enamel on the ranges would 
seale, chip, crack and fly off; and that the stove would never be 
delivered, etc. 

In certain cases when the employees of the Wrought Iron 
Company had discovered the route which an employee or employees 


* Lee Counselman, State v. Cash Register Co., Record cit. supra, Vol. I, p. 


competitor. 
a 4 Q. And were they sent out as matter for salesmen and agents? y 
Q. To whom were they sent? 
A. They were sent to the competitor that they were gotten up on. 
_ Q. But apparently addressed to your agent or salesman? pis 
Je A. Well, it was meant to appear that some agent mailed it in to them.* | 
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of the St. Louis Company intended to travel the next day, they 
would precede such employee or employees and call upon persons 
along the road relating similar stories. Tactics of this character, 
it is alleged in the petition, have been responsible for the elimination 
of thirteen concerns™ and individuals from this line of business jn 
the course of a long period of years, beginning as far back as 18885 

From the standpoint of society it is probably immaterial 
whether the goods produced for consumption and the satisfaction 
of its wants are the product of a monopolistic or a competitive 
system. Society is interested only in seeing that they are produced 
by that form of industrial organization which is the most efficient. 
As to whether monopoly or competition is that form of organiza- 
tion, we have so far had no means whatsoever of determining, though 
the Report of the Commissioner of Corporations on the Harvester 
Company and Part III of his Report on the Tobacco Industry 
contains some interesting information regarding this question. 
It becomes, therefore, of fundamental importance that unfair 
practices should be eliminated in order that we may have the 
opportunity to observe the results upon business of free and fair 
competition. When competition is freed from the artificial re- 
straints to which it is now subjected, and not before, it will become 
possible to really test its social value; to compare it with the social 
savings of a monopolistic organization of industrial society. 

In order to obtain this desired and highly necessary result 
our new trust legislation has prohibited unfair methods of competi- 
tion and given the trade commission jurisdiction to prevent them 
under an arrangement which is admirably adapted for this pur- 
pose.** Now the contention can be forcibly advanced that all 
unfair methods of competition fall within the scope of either the 
“restraint of trade” or “monopoly” sections of the Sherman Anti- 
trust Act. In other words all acts of unfair competition are either 
contracts, combinations or conspiracies in restraint of trade, or 
else constitute monopolization, attempts to monopolize, or combina- 
tions and conspiracies to monopolize. It may be alleged, therefore, 

* Concerns are cited by name in the petition. 

% St. Louis Steel Range Company v. Wrought Iron Range Company, Peti- 
tion U.S. D. C. for the Eastern District of Missouri, Eastern Division, pp. 3-7. 

% Cf. Section V of the Trade Commission Act, W. H. 8. Stevens, The Trade 


Commission Act, American Economic Review, December, 1915, Vol. IV, pp. 850 
851 and other articles in this volume. 
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that it was entirely unnecessary to specifically forbid unfair com- 
petition by legislation. This view gains strength from the fact be 
that numerous injunctions in suits brought by the government 
have flatly forbidden in specific cases the use of several of the 
practices described in this study. This has been true of the decrees 
against the American T hread, Burroughs Adding Machine, Key- ~ 
stone Watch Case, General Electric and American Coal Products _ 
companies and also of those against the Eastern States . 
Lumber Dealers and Southern Wholesale Grocers Associations. t. 

Despite this situation, however, there is good reason for re- 
garding the view under discussion as erroneous. Under the rule of = 
reason laid down by the Supreme Court in the oil and tobacco cases, | 
every act, contract or arrangement must be construed in the light ; 
of reason.*7. Such a view apparently opens up a considerable field in _ 
which acts of unfair competition might be regarded as legal. Vari- 
ous contracts, arrangements and acts may conceivably be resorted 
to for a purpose in itself legal and yet result indirectly in destroying © 
or damaging competitive business of equal or superior efficiency. 
Under the rule of reason, if a given act, contract or arrangement is 
per se legal, the fact that it partially or indirectly results in unfair 
competition would not probably be sufficient to constitute it an un- 
reasonable restraint of trade and thereby bring it within the scope 
of the Sherman Act. It would therefore appear to follow that 
things which result only indirectly in unfair competition could be 
regarded perhaps under the older legislation as being merely reason- 
able restraints of trade. In this way many things might be done 
which would gradually destroy competition or prevent it from | 
coming into being and thus very slowly a monopoly might be built 
up. 

On the other hand the general prohibition of unfair competition 
by the new trust legislation would appear to extend to all acts of 
this character without exception. It therefore follows, I think, that 
the new legislation represents an advance over the old in the direc- 
tion of eliminating such practices. 

Some may be inclined to feel that although unfair competition 
ought to have been prohibited, the new legislation should have 
stopped at that point; that it ought not to have invested in the 


* This rule has been restated by the Supreme Court and accepted by the — 
lower courts. It mz iy, I think, be now considered as well established. - 
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commisssion the power to act to prevent it but instead should have 
allowed this to be taken care of by the courts. In answering those 
who are inclined to take this view, certain points should be care- 
fully considered. The new trust legislation has provided a body 
of men with very broad investigatory powers. These men are. 
impliedly at least, to devote considerable attention to the study 
of unfair competition. They ought therefore to become specialists 
in this subject. If so, their orders are likely to be based upon eeo- 
nomic rather than upon legal grounds. In consequence they should 
have even more weight than the decisions of the courts have had in 
eases involving unfair competition. Moreover, it is also true that a 
court, the Circuit Court of Appeals, may by its decree alter or 
modify the order of the commission upon application. This will 
prevent any injustice which might result from the orders of that 
body. At the same time, through placing in the hands of the com- 
mission the power to make orders, the new legislation will tend to 
develop an economic rather than a legal view of unfair competi- 
tion.** 

*8 Cf. on these points W. H. S. Stevens, The Trade Commission Act, American 


Economic Review, December, 1914, and The Clayton Act, ibid., March, 1915. 
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SHOULD THE MANUFACTURER HAVE THE RIGHT TO 
FIX SELLING PRICES? 


Counsellor at Law, New York. 


id . If a categorical answer be required to this question, it will have 

to be, Yes—and No. For many different things may be meant 
by this question: some deserving indisputably the answer Yes; 
some receiving, by universal consent, the answer No; and many 


Everyone probably will agree that the manufacturer has, and 
should have, the right to set the prices on his own goods to his own 
immediate customers. Everybody who sells anything has always 
had this right. Nobody, therefore, would now deny it to the manu- 
facturer. 

But ought the manufacturer to be allowed to reserve to him- 
self the right to set the price at which his goods shall be sold by his 
customers to their customers, and by his customers’ customers to 
their customers, and so on down the line of trade that begins with 
the manufacturer, and ends when the last retailer parts with his 
goods to the ultimate consumer? 

The general run of people who sell things, it is admitted, do not 
claim any such right. Most people, indeed, not only omit to claim 
it but appear to get along quite contentedly without it. A consid- 
erable amount of popular and governmental and judicial opinion, 
also, appears to be somewhat loosely to the effect that people, 
perhaps, do not have any such right. 

Why then do certain manufacturers want it? And are there 
any good reasons why any manufacturer needs it any more than 
other people? 

Manufacturers generally do not feel the need of any such right. 
But manufacturers of trade-marked and branded goods advocate 
it a8 a business necessity. 

* Why does the manufacturer of popular trade-marked and 
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branded goods want this right? And why does he need it any 
more than manufacturers of other goods, or the general run of people 
who sell things? 
Il 
~)- Trade-marked and branded goods have certain distinctive 
characteristics. They are articles taken out of a general class of 
goods, and sold on their peculiar merit. Possessing but a limited 
field within a single commodity, their cost of distribution is practi- 
“ally prohibitive, unless they are consumed in large volume. Large 
volume, however, requires national distribution, and national dis- 
tribution can be effected only by a selling plan which is reasonably 
economical. The cost of country-wide salesman solicitation, in the 
case of all excepting the most expensive articles, is absolutely pro- 


hibitive. National advertising is the only means for meeting this 
difficulty. It is, indeed, the most modern method of economical 
distribution. But it is feasible only when the remainder of the dis- 


tributing system is subject to practical commercial methods. 
Trade-marked and branded goods must, to some extent, be 
standardized. For unless the trade-mark and brand are associated 
in the public mind with some definite standard, they are either mean- 
ingless or positively detrimental. The standard signified by the 
trade-mark and brand must also meet the competition of rival stand- 
ardized and unstandardized goods. Goods that are unique, or un- 
standardized, or not readily comparable with other goods of the 
same general class, or that are the subject of monopoly, or for any 
other reason are not subject to competition, do not need trade-marks 
and brands. Only when the commodity is a standardized member 
of a general class, and is controlled by some one who does not control 
the rest of that class, and is sold in competition with rival goods— 
in other words is a specialty—does it need a trade-mark and brand. 
The trade-mark is the manufacturer’s guarantee of quality. 
Trade-marks and brands, indeed, are the true badges of business 
competition. They are designed to ear-mark standardized goods 
that otherwise might not be easily distinguishable from the mass 
of goods with which they compete, and to differentiate them by 
name and dress from all goods controlled by rival manufacturers, 
and to identify them and single them out from among the mass of 
goods of the same general class. By their trade-marks and brands, 
all lines of business reflect the degree to which they are truly com- 
petitive. Trade-marked goods make for intensive competition. 
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Competition is the reason for trade-marks and brands. But — om a 
wherever trade-marks and brands have become firmly and favorably - Sa 
fixed in the public mind, and figure in the marketing of goods, they ye 7 'g 


have, to a degree only recently appreciated, revolutionized the old- — 
fashioned business competition. hs 


Competition among manufacturers of untrade- marked and 
unbranded goods—the old-fashioned business competition—began | 
and ended with manufacturers’ immediate customers—a more or 
less local business. 

By them—a select audience, mostly of a few wholesalers, all 
more or less expert judges—the goods were weighed and considered _ 
as to price and quality, and the reputation for reliability and good 
service and all the other elements in the personal equation of the _ . 
manufacturers ended there. When their decision was made, and a 
the goods were purchased, these wholesalers, in turn, in competition a 
with each other, submitted to the larger and less expert audience 
of their customers the price and quality of the goods. Into this 
transaction there entered little of reputation for reliability and good 
service and all the other elements in the personal equation, and what 
did enter was not of the manufacturer from whom the wholesalers 
had purchased but of the wholesalers themselves. These whole- 
salers’ customers, having weighed and considered as best they could 
all these considerations, and having made their decision, and having 
purchased the goods, thereupon submitted, in turn, in competition 
with each other, to the still larger and less expert audience of their 
customers, the price and quality of' the goods, and the reputation 
for reliability and good service, not of the manufacturers who made 
the goods, nor yet of the wholesalers from whom they purchased _ 
them, but the reputation for reliability and good service and all the | 
elements in the personal equation of—themselves. Thus it ran — 
down the line of trade, until the last retailer had parted with the 
goods to the ultimate consumer. The dealers, in a phrase, were at _ 
each step selling their own goods on their own reputation. 

No other course, indeed, in the case of untrade-marked and 
unbranded goods was possible. Since the goods were not identified 
by trade-marks and brands, the manufacturer could not, except in 
dealing with his immediate customers, ear-mark the goods among 
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rival goods, or single them out for special and widespread commen- 
_ dation. In a very real sense, the manufacturer had not, and could 
_ not have, any interest in the goods after they had left his hands, 
nor any effective part in any sale beyond that which he himself had 
made to his immediate customers. Prices fluctuated widely, espe- 
cially to the consumer; and the aggregate increase of price from 
manufacturer to consumer is inevitably very great under this system, 


Modern Methods of National Distribution 


All this has been changed, however, wherever trade-marks and 
brands have become firmly and favorably fixed in the popular mind, 
and have begun to figure in the marketing of goods. 

Competition among manufacturers of such goods—the new 
fashioned business competition—begins as usual with the manu- 
facturer’s immediate customers, but it ends only with the ultimate 
consumer of the goods. 

Such a manufacturer’s immediate customers are mostly whole- 
_ salers, but they are always more or less expert judges of the goods; 
- and, just as in the case of untrade-marked and unbranded goods, 
_ they can always weigh and consider their price and quality, and 
the reputation for reliability and good service and the other elements 
_ in the personal equation of the manufacturer. But when their 
decision is made, and. the goods are purchased, and these whole- 
salers, in turn, offer them to their customers, they appeal to an 
audience which is in quite a different mood from that which judges 
untrade-marked and unbranded goods. The appeal, under the 
modern method, is also supplemented by the direct and continuous 

efforts of the manufacturer himself, to stimulate demand by national 
a advertising, retail solicitation, and other means. 

If the trade-mark and brand has become firmly fixed in the 
public mind, no customer to whom the wholesalers can appeal can 
_ be wholly ignorant of the quality of the goods. If the goods have 
endured the notoriety of their trade-mark and brand without per- 
ceptible diminution of sales, it is probable that the customer is 
measurably convinced at the very outset regarding the quality 


all the others of the same general class or differentiate them from | 


of the goods, and the reputation for reliability and good service and 
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all the other elements in the personal equation of the manufacturer. 
If to this knowledge be now added knowledge of price—the most 
obvious and frequently best known fact of all, upon which depends 
the whole question we are considering—and if this also is measurably 
satisfactory, then practically every factor determining in a sale is 
already favorably active in the customer. The price is stable; 
and with a normal and increasing demand and regularity of con- 
sumption, a low margin of profit prevails and the increase in price 
to both manufacturer and consumer is greatly lessened, as com- 
pared with the old fashioned method. Thus the wholesalers are 
relieved,for the most part, from the necessity of assuring their 
customers regarding the price and quality of the goods, and the 
reliability and responsibility of the manufacturer, and need assume, 
indeed, practically no risk or responsibility whatever in respect 
of the goods. At every point in the line of trade, until the last 
retailer parts with the goods to the ultimate consumer, the same 
condition obtains. The prospective purchasers at each stage, in- 
stead of being, as in the case of untrade-marked and unbranded 
goods, progressively less expert and less convinced of the price and 
quality of the goods and more suspicious of the reliability and re- 
sponsibility of the manufacturer, are, in the case of trade-marked 
and branded goods, already familiar with the goods, at least by 
reputation, and fairly well convinced of their price and quality, 
and generally well satisfied of the reliability and responsibility of 
the manufacturer, and practically need no assurances whatever on 
any of these points from the dealers handling the goods. Competi- 
tion among a few individual merchants has thus been largely trans- 
formed, and vastly increased, and become national competition 
among rival trade-marked goods. But unreasonable prices cannot 
prevail, because the manufacturer’s interest must hold them low. 
His profits come from increased volume, not from increased price. 
The suction power of the consumers’ desire, that draws the 
goods swiftly through the hands of wholesalers and retailers and 
immediate dealers of every variety and into the hands of the ulti- 
mate consumers, the preconceived conviction of the prospective 
purchasers in favor of the goods at every stage along the line, the 
fortification of innumerable places where the consumers’ judgment 
or whim might otherwise break down the line—all of which the 
manufacturer himself, unaided except by his own labor and capital, 
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creates by aggressive popularization of his trade-mark and brand~ 
all these are forces as real and potent as physical laws. In the 
poverty of our language, these forces are collectively called by the 
rather weak names of “‘ good will’’ or “popularity.” 

In most instances today, this popularity is in no small measure 
_ the result of wise and extensive advertising. But this is only be- 
- cause advertising is today the least costly way by which the manu- 
facturer can firmly and favorably fix in the public mind, or, for that 
matter, in the mind of any one with whom he is not already dealing 
- as an immediate customer, the trade-mark and brand that iden- 
tifies his goods among all the others of the same general class, and 
distinguishes them from rival goods, and by which alone he can 
single them out for special and widespread commendation. This 
puts the highest premium on the integrity of the goods, is a guarantee 
of satisfaction, and an insurance of a reasonable price which cannot 
be increased. 

The significant thing is that, in a very real sense, the manu- 
facturer of such goods, by the popularity with which he has vested 
his trade-mark and brand, and by his continued advertising and 
methods to develop increased demand for his particular goods, 
continues to play a most effective part in every sale of the goods, 
down to the final sale of the last retailer to the ultimate consumer. 


The Problem is: What is the Most Effective and Economical _ 
Pw Method of National Distribution? pe 
To expand this proposition would be very attractive. But 
adequately to do so would swell this article into a history of the 
most stupendous improvement in distribution that has occurred 
since the days of Adam Smith. To give even the most obvious 
illustrations would require narrating the prodigious development 
of country-wide marketing plans and national selling organizations 
that have brought into common use scores of special brands and 
have made household words of hundreds of trade-marks. It is a 
fascinating chapter of economic history, entirely due to American 
enterprise, and of which popular and governmental and judicial 
opinion ought to be appreciative and proud; but the only points 
_ which there is now time to extract from it are these: 

In a very real sense, the manufacturer of popular trade-marked 
_ and branded goods sells them, not only to his immediate customers, 
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but also to their customers, and their customers’ customers, and | 
so on down the line to the ultimate consumer; and in this respect 
the manufacturer of popular trade-marked and branded goods 
differs entirely from the general run of people who produce and sell 


things. 

Here, then, is the elemental reason why the menaindbuie of 
popular trade-marked and branded goods feels the necessity and 
claims the right to fix the selling price beyond his immediate cus- 
tomers: 

To the extent that he practically sells his goods at each successive 
stage of the line of trade down to the ultimate consumer, he claims the 
right, that everybody else has always had, to fix the price on his own 
goods to all his customers. ; 

All other reasons are corollary to this, and spring from this 
central fact. The manufacturer has an interest in the success of 
his particular goods, to the extent of the grand total of volume of 
sales of all the dealers handling them. Each dealer has an interest 
in their success only to the extent of the relatively small quantity he 
handles. The manufacturer has his constant expenses for advertising 
and solicitation, to increase the volume of their distribution. The 
wholesalers and retailers do not have this burden. Yet it operates 
for their benefit. This extra cost, moreover, is not passed on to the 
public, for the price is already fixed. The manufacturer absorbs 
this extra cost, if successful, because his increased volume permits a 
lessened cost per unit. Since the manufacturer assumes all this bur- 
den, and the consuming public does not have its price increased, it 
isin the public interest to permit the manufacturer to use every 
reasonable means to expand his business for the sake of his more 
effective competition with other brands. 

Price cutting of untrade-marked and unbranded goods at most 
affects only a small field, and a narrow interest, namely, the price 
cutter’s competitors, and the purchasers to whom the cut prices 
are Offered. Since such goods are unstandardized, and not readily 
comparable with others of the same general class, the price cutter’s 
competitors have almost as good an opportunity as before to avail 
of their reputation among their trade for reliability and good service 
and all the other elements in their personal equation, and thereby 
to preserve general confidence in the prices and quality of the goods 
upon their shelves. Since the pete are unidentified by trade-marks 
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or brands, any verdict which the price cutter’s customers or the cus- 
_ tomers of his competitors may express cannot prejudice other 
dealers handling the same goods elsewhere in their struggle to 
obtain the popular verdict for efficiency. Nor can it embarrass the 
manufacturer of the goods. For he has no effective part in any 
sale beyond the sales which he himself has made to his immediate 
customers. Except in the mind of this restricted audience, he is 
not at all associated with the goods. 
Vil 
Price cutting of trade-marked and branded goods, however— 
that is, cutting below the prices which the manufacturer has famil- 
_ jarized in connection with his trade-marks and brands—affects not 
_ only the price cutter’s competitors and their immediate purchasers 
_ but also everyone in the line of trade on the particular goods, up as 
high as the manufacturer himself, and down as far as the ultimate 
- consumer. It affects the entire national distribution of a standard 
article. 

Since such goods are all ear-marked and standardized, and 
their price and quality have been familiarized by their trade-marks 
and brands, there can be no question of their quality, and any appeal 
by the price cutter’s competitors to their reputation in their trade 
for reliability and good service and all the other elements in their 
personal equation as dealers cannot overcome the difference in 
price. Against cut prices on trade-marked and branded goods the 
price cutter’s competitors can present no argument. Until they 
throw out this line of goods, and take up another, the cut price 
stultifies every justification they can advance for the old price, 
and even threatens their good will and actual existence. 

Under these circumstances, the capture of the customers of 
a the price cutter’s competitors is seldom due. to any enduring effi- 
ciency on the part of the price cutter. More often, it is only 4 
_ sudden raid, timed by the price cutter so as to produce the greatest 
possible demoralization and stampede of his competitor’s trade, 
not only in the line on which he is cutting prices, but also in all other 
lines, and executed ata large initial loss to the price cutter, in the conf- 
_ dence that under cover of the resulting demoralization and stampede, 
So immediate and so 
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his competitor—whom he generally aims to kill whenever he 
resorts to this kind of price cutting—he not infrequently kills, and 
always seriously hurts, the manufacturer, toward whom the price 
cutter, to give him credit, seldom has any real ill feeling whatsoever. 
For to the extent that the manufacturer has popularized his trade- 
mark and brand and developed a volume of trade, he suffers from 
such price cutting. He suffers the moment that jobbers and re- | 
tailers, being affected by the price cutting of others, are unable to 
handle the goods at a profit, and cease to handle them at all. The 
manufacturer’s own ability to distribute economically then ceases. 
Save in the case of certain high-priced articles, he cannot nationally 
distribute his goods direct to consumers, except by a vastly increased 
cost as compared with the normal basis. Since the goods are all 
identified by trade-marks and brands, the sensation, which the ‘- 
price cutter creates at the expense of his competitors, fixes in the 
minds of purchasers in general a depreciated price for the goods 
on the shelves of all other dealers who handle them, and prejudices 
every dealer in his struggle to obtain among his own trade the rep- 
utation for being an efficient and reliable dealer. Dealers every-— ay 
where, therefore, begin to avoid the goods like pestilence; and ~~ 
through the resulting loss in reputation of the goods, among dealers LS a ‘=. 
and purchasers everywhere, the manufacturer’s business is always ce 
seriously hurt, and not infrequently is killed. ; 


The — and the price cutter’ s ; competitors are not 
the only sufferers from price cutting of popular trade-marked and 
branded goods. 

Popularity, as every manufacturer and dealer knows, must be 
based upon fair and reasonable prices—“ goods worth the money ”’— 
and upon their merit. For only goods of demonstrable merit can 
survive the test of widespread use. Goods that are meritorious, and, — a 
therefore, popular, are frequently driven from the market by price 
cutting. Goods of doubtful merit, or indifferent popularity, which x 
legitimately might be selected for price cutting because their lack 
of merit and popularity ought to be made up by a cut in price, are 
more often the substitutes which the price cutter foists on the public = 
at prices far in excess of their merit, by which he recoups his losses st 
from price cutting. ae 
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Under the spell of a temporary saving, therefore, the public is _ 
gulled into a worse bargain, and eventually loses, also, the oppor- 
tunity of buying anywhere the meritorious and once popular trade- 
marked and branded commodity, that has been driven from the 


market by price cutting.’ 


Cessation of such price cutting on trade-marked and branded 
goods will probably not bring the millennium. Dealers will always 
fail in business on account of deficient salesmanship and bookkeeping 
and management and other elements in their personal equation. 
Whether price cutting continues or ceases, however, price cutting 
of popular trade-marked and branded goods is undoubtedly a ready 
and frequently used weapon of predatory business, which yields prae- 
tically no enduring good to purchasers, and invariably causes last- 
ing injury to manufacturers and to dealers handling the goods who 
lie far outside the price cutter’s field of competition or even compre- 
hension, and whose ruin brings no corresponding advantage to the 
price cutter, nor to the community, nor to any one else. What the 
manufacturer of trade-marked goods needs is the means to assure 
to all dealers fair remuneration for the service of constantly carry- 
ing and distributing his goods. Price plans, setting reasonable 
standard prices, have this effect, and are required. But they can 
be commercially maintained only when the compensation is fair, 
and neither unduly high nor unduly low. — 


x 

The economic problem that confronts the manufacturer of 
popular trade-marked and branded goods who tries to fix prices 
beyond his immediate customers—independently of any legal 
difficulties—effectually removes every possibility of abuse of price 
standardization. 

Only. in proportion as his efforts have firmly and favorably 
fixed his trade-marks and brand in the public mind will there be 
any inducement to enter into any such arrangement. And only 

1On this, and many other phases of this question, see the testimony,documents 
and articles referred to and collated in ‘“ Hearings before the Committee on Inter- 
state and Foreign Commerce,’”’ House of Representatives, Sixty-third Congress, 
Second and Third Sessions on H. R. 13305: “To Prevent Discrimination i 
Prices and To Provide for Publicity of Prices to Dealers and the Public,” Feb- 
ruary 27, 1914 to January 9, 1915. 
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ae the merits of his commodity outweigh the restrictions of the — 


XI 
But the law, were it exactly as conservative advocates of price 


q 


- themselves, ought to be held to offend against public policy. Con- 
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arrangement, and the benefits of both outweigh the quality and 
the terms which his competitors all offer, can he ever induce any 
one to enter into a price arrangement with him. Trade-marked 
and branded goods and price arrangements, that can successfully | 
run the gauntlet of all these considerations, will be neither so 


numerous nor so unreasonable as ever to disturb the peace of those 
who now inveigh against price standardization. 


standardization desire, would still prevent every possibility of 
abuse. 

Merely placing upon patented goods a notice that they shall 
not be resold at less than a specified figure has been held by the 
Supreme Court of the United States to be ineffective? Whether 
any patent restriction can be devised that will effectively fix the 
resale price is a question which the District Courts of the United 
States are still discussing.* Laying aside the question of patents, — 
however, and relying simply on the economics of their situation, 
many manufacturers of popular ‘trade-marked and branded goods 
claim the right to contract with their immediate customers regard- 
ing the price at which such customers in turn shall sell to their own 
customers; and some, indeed, go further, and claim also the right — 
to contract regarding the price at which the last retailer shall sell — 
to the ultimate consumer. 

Because some of the earlier cases, involving price fixing con- 
tracts, appeared, in view of the surrounding circumstances, to show 
a restraint of trade and a tendency toward monopoly, the courts 
in some of these cases held that these particular contracts were 
unenforceable on grounds of public policy.‘ But under other cir- 
cumstances, that would plainly preclude every possibility of re- 
straint of trade and monopoly, it is hardly believable that contracts 
regarding resale prices, voluntarily entered into by the purchasers 


*Bauer v. O’Donnell, 229 U. S. 1. 

*Ford Motor Company v. Union Motor Sales Company, D. C. 8. D. Ohio, 
December 4, 1914, 225 Fed. 373; American Graphaphone Company »v. Boston 
Store, D. C. N. D. Illinois, September 3, 1915, 225 Fed. 785. 

*Miles Medical Company v. Park and Sons Company, 220 U. 8S. 373. a 
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sidered commercially, they simply give to each dealer, in the manu. 
facturer’s distributing system, a reasonable and regular compensa- 
tion for service rendered. Since the manufacturer himself, had 
he only sufficient capital, could sell direct to the ultimate consumer, 
certainly any system by which he can nationally distribute his arti- 
cles more economically than by direct selling should be permissible; 
particularly when such system utilizes usual and regular channels of 
wholesale and retail distribution, and preserves as independent busi- 
ness units tens of thousands of wholesale and retail merchants, 
whose business has been built up through years of earnest effort. 

In highly competitive business, where trade-marked and 
branded goods most abound, the purchasers themselves can gener- 
ally be trusted not to enter into bargains that will unreasonably 
restrict themselves. So long as the field is kept open to other and 
competing lines of trade-marked and branded goods, the possibility 
of restraint of trade and monopoly would seem to be practically 
negligible. 

In highly competitive business, indeed, it is today almost 
impossible to market a specialty without insuring dealers against 
loss by price cutting. So that unless the manufacturer of a trade- 
marked and branded specialty, struggling against competition and 
_ pushing his line through the regular channels of wholesale and retail 
distribution in the direction of popular favor, can make some ar- 
rangement with wholesalers and retailers to guard against price 
cutting in his line, he will have to withdraw from the contest, and 
abandon the field to richer manufacturers, who alone have the 
capital and organization to dispense entirely with the wholesale and 
retail trade, and alone can afford to establish branches, employees 
and agents in every hamlet and sell at their own prices directly to 
the consumers. 

Some liberty of contract, therefore, in respect to resale prices, 
seems absolutely essential to any real freedom of competition among 
manufacturers of trade-marked and branded goods. And so long 
as such manufacturers in fact compete with each other, and so long 
as their customers have unrestricted opportunity to pick and choose 
between rival lines, and to accept or reject the terms upon which 
they are offered, due regard for the fact that the manufacturers 
have a real interest in the goods after they have left their hands, 
and in a very real sense participate in each successive sale down to 
the ultimate consumer, would seem reasonably to require that they 
have some degree of right to fix prices in some or all of such sales, 
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THE FEDERAL TRADE COMMISSION’S INVESTIGATION 
i OF FOREIGN TRADE CONDITIONS 


The act creating the Federal Trade Commission gives it author- 7 ‘ 
ity “to investigate, from time to time, trade conditions in and with — 
+ foreign countries where associations, combinations, or practices of 
manufacturers, merchants, or traders, or other conditions, may 
affect the foreign trade of the United States, and to report to Con- 
gress thereon, with such recommendations as it deems advisable.” 
In view of the present situation in international trade, the com- 
mission has considered it to be its duty to complete as promptly 
as possible an investigation of foreign trade conditions. While ¥ 
this study relates particularly to the question of combinations in 
export business, it is not confined to that subject, but inquiry is — 
also being made concerning “dumping’’ and other matters of espe- ¥ 
cial interest at this time. Inasmuch as these subjects are of such — 
pertinent import to industrial development at this time, the fol-— 
lowing statement has been prepared under the supervision of the 
editor of The Annals as to the steps the commission has taken and — 
will take in this matter. 

The investigation comprises public hearings by the commission, 
the study of published material, reports from United States consuls 
and commercial attachés, questionnaires sent out to American 
business and professional men, and field investigations by agents _ 
of the commission both in the United States and abroad. 

The public hearings were the preliminary step in the investi- 
gation and the first were held in Boston and New York early in 
June. Other hearings were held during the summer in Chicago, 
Detroit, Cincinnati, Minneapolis, Spokane, Tacoma, Seattle, San 
Francisco, Los Angeles and some other cities of the West and Middle © 
West. At these conferences business men were invited to discuss _ 
foreign trade problems, and in this manner much valuable infor-— 
mation was obtained. 

At the same time work was begun on the systematic study of — 
material published in English, German, French, Italian and Span-— 
ish. This includes trade and financial papers, reports of our own 
and foreign governments, bulletins of associations and institutions, 
books, treatises and other publications. When completed the 
study will make available for the commission all the important _ 
eed data relating to the subject. 
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Through the courtesy of the Departments of State and of Com- 
merce, special reports on foreign trade conditions have been pre- 
pared for the commission by United States consuls and commercial 
attachés. The consuls made their reports in response to a detailed 
questionnaire, while the commercial attachés were given a brief 
explanation of the commission’s purposes and were asked to submit 
such facts as in their judgment would be most valuable. Both 
consuls and commercial attachés were fully informed as to what 
material the commission already had available, and as to certain 
kinds of data that were particularly desired. 

American business and professional men have also been called 
upon for information and suggestions. A general inquiry letter 
with a return card was sent out to between 25,000 and 30,000 per- 
sons. These included manufacturers, mine operators and repre- 
sentatives of mining, manufacturing and agricultural organizations; 
export merchants, commission houses, manufacturers’ export agents; 
importers and domestic merchants; economists, lawyers, bankers, 
publicists, editors of trade papers, contracters, engineers, ete. 
About two thirds of the total number were manufacturers. Great 
care was exercised to make the list representative. 

One purpose of the return card was to secure a broad expression 
of opinion as to the advisability of combinations or coéperative 
organizations for export business. Another object was to bring 
the commission in touch with those willing to furnish more de- 
tailed information and suggestions. To the latter a brief question- 
naire was sent. The answers to these questions have given the 
commission much pertinent information and are also of much value 
in connection with the field investigations. 

After the study of the schedules has been completed field agents 
will call upon those men who can furnish special data of importance. 
The investigations of these agents, following up the questionnaires 


_ and the research work, will round out the collection of information 


in this country. Similarly the work of the commission’s agents 
abroad is given point and definiteness through the information 
supplied by American exporters, through the study of published 
material, and through the reports and codperation of the United 
States consuls and commercial attachés. 

By these various means the commission is conducting an ex- 
tensive investigation and when the data are all brought together 
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a By H. Montacue, 
Counsellor at Law, New York. 


ies The last presidential campaign, among its other blessings, 
enriched the popular vocabulary of economic and political discus-— 
sion with the word ‘“‘coéperation.’”’ One step away from combina-— ial 
tion, and more altruistic in sound than competition, codperation re 
served well as a political rallying cry throughout the campaign, and 
has since done yeoman’s service in rallying business men to collective — 
action regarding prices, territory and other thorny trade Se 
unpleasantly associated with the Sherman anti-trust law. Around 
codperation a literature has developed, upon it has sprung up a cult, © 
and before it, in the hopes of its devotees, lies a future of usefulness, — 
in which coéperating trade associations shall walk arm and arm with 
the newly established Federal Trade Commission and find — 
peace and rest from the Sherman law. 

“The radical change that is taking place in the commercial 
and industrial world—the change from a competitive to a coédperative 
basis,” is the program of this coéperative movement. ‘‘Coéperation 
is essentially constructive; competition destructive,” is its creed. 
Hostility to the Sherman law is its controlling habit: ‘“‘The very 
theory of our anti-trust laws,”’ asserts the codperationist, with a 


wealth of italics, 
is that they suppress codperation, and, by encouraging competition, promote the 
widest fluctuations in prices. . . . . The Sherman law is destructive in pur-— 


pose and application. State anti-trust acts are framed to tear down and destroy. 

= The much vaunted Sherman law will pass into economic history, 
along with such English laws as those against “‘regrating,”’ “forestalling,” and 
“engrossing,’’ and laws against labor unions—as one of man’s futile attempts to 
check evolution. . . . . The country has reached the parting of the ways. 
It must make its choice and make it intelligently—either the competitive or the 
codperative basis.' 


‘These and other quotations and references to “coéperation” that follow 
arefrom Arthur J. Eddy: The New Competition, A. C. McClurg & Co., Chicago, 
1915. “Codperation,” in the sense intended by Mr. Eddy and others of his 
school, is the “‘codperation” with which this article deals. 
69 
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Prices are the first concern of the codperationist. “Coédperation, 

whether voluntary or involuntary—compelled by law—is the only 

_ regulator of prices. Competition, free and unfettered, is absolutely 
destructive to all stability of prices.” For this the codperationist’s 

remedy is easy: “ Associations of competing manufacturers and deal- 

ers to lessen competition and advance prices!” 

‘This, however, is clumsily anticipating the secret. 

The careful coédperationist, in expounding the new dispensa- 
tion, generally picks his words with greater caution, for “‘in the pres- 
ent uncertain state of the law, the attitude of Congress would seem 
to be that of forbidding the voluntary association that is absolutely 
necessary to eliminate those ‘brutal’ features of competition.” 

Frank interchange of information, therefore, is the orthodox 
description of the business of such an association. Specifically, the 
members of the codperating association are supposed to disclose 
and discuss freely: “(1) Every element that enters into the cost of 
their work. (2) Work in hand, the terms and conditions upon which 
it is being done. (3) Work in prospect; all requests for bids, with 
frank interchange of information regarding such proposed work, 
and the conditions under which it must be done. (4) All bids act- 
ually made on work. (5) Conditions affecting their general wel- 
fare.”’ 

**So long,”’ adds the cautious codperationist, ‘‘as its members 
enter into no agreement to fix prices or control competition, the 
legality of such an association could hardly be questioned.” 

Probably not; but how far removed from “‘fixing”’ prices and 
“controlling’”’ competition is the result of such a codperating 
association? 

“The effect of competition under such open and straight- 
forward conditions,’ continues the codperationist, ‘would be 
stability of prices at normal levels. . . . . Prices would vary, 
but they would not vary widely.”’ This significant achievement of 
the codperating association is emphasized again and again: 

Prices and profits will take care of themselves: they will be normal and 
reasonably constant. . . . . Prices are not “fixed,” in the active sense of 
the verb, but they become stable as the result of normal conditions. 

The more open the price the stronger the tendency toward stability. 

Not that open prices alone can accomplish this stability: 

“The open price policy means not only open prices but open dis- 
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‘cussions regarding the circumstances attending the cuts.” Here, 
at last, we find the milk in the cocoanut. 

How shall ‘open discussions regarding the circumstances of 
the cuts” be had without influencing prices in violation of the hated 
Sherman law? ‘The difficulties of the codperationist are obvious. = = 
A never ceasing embarrassment is the poverty of the English call oF * 
guage. Euphemisms for “lessening competition” and 
ing prices” are all too rare. “Stability” of prices, “friendly” ’ 
competition, ‘‘careful” bidding, ‘‘normal” price levels, $e ge 
constant” prices, “intelligent competition,” ‘‘regulation,” and — 
“elimination of brutal competition,” are all more pleasing than their — 
infelicitous synonyms “lessening competition” and “advancing 
prices.” Plain business men, however, are unfortunately prone to 
stumble at such verbal concealments of thought. ‘It requires time,” 
laments the sore-tried coéperationist, 
to eradicate traces of habits which have become second nature, habits of thought, 
of speech, of conduct. Even when men are honestly trying to think along the 
new lines they will talk and correspond along the old, the old phrases will crop 
out and their letters will bristle with language that heretofore has been used only 
in “fixing” prices and suppressing competition . 

Alas! it is all too true! 

So it happens that the “open price association,” the only 
approved instrument of the orthodox coéperationist, is always a 
delicate matter: 

“At the outset,’”’ he explains, 
they must be made to understand that the meeting is not called for the purpose of a 
entering into any agreement along old lines; it is not called for the purpose of 
fixing prices, allotting business, controlling competition, restraining trade, or creat- 
ing a monopoly; there is no intention of doing any of these things either directly — 
or indirectly. 


But here the skeleton intrudes at the feast. é eb penis 


In order to avoid misunderstandings by members, by customers, by the 
public, it is important that the constitution and by-laws be carefully drawn so 
as to express in full the purposes of the association and every agreement underlying 
its organization. This is advisable everywhere. Jt is doubly advisable in this 
country where the law regarding restraint of trade is so strict and the public so sus- 
piciouws. . . . . The fundamental propositions must be so framed that even 
@ judge not versed in business will be able to understand the plan. 


And lest the thrifty business man fail to see the necessity of ; 
always employing an orthodox codperation lawyer, the codperation- __ 
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ist gloomily cites unsuccessful “‘attempts’’ at coéperation, made 
‘‘without counsel,”’ and so “foredoomed to failure!” 

After the ‘‘open price association”’ is organized come the meet- 
ings. They should be held, it appears, every month or so,  Pri- 
marily they are devoted to discussions of complaints and questions 
by each of the members “regarding work taken during the pre- 
ceding month by the member under fire.” To put a member “un- 
der fire,’”’ however, without somehow influencing his conduct in 
violation of the Sherman law, is not a job for unaided business men, 
This means, of course, more work for the coéperation lawyer. At 
every meeting, his services are needed to steer the discussion safely 
within the euphemistic vocabulary of coéperation, and to check 
any unfortunate lapses of the lay-members into the language of 
plain speech. And here the cautions of the coédperationist become 
extraordinary: Do nothing,” he commands, 


you are afraid to record; record everything you do, and keep your records where 
any public official in the performance of his duties may have easy access to them. In 
short, preserve so carefully all evidence regarding intentions, acts, and results 
that there will be no room for inference or argument that anything else was 
intended, done, or achieved. 

Certainly there is need for caution. Collective action to influ- 
ence prices has repeatedly been attempted during the past twenty- 
five years, and often under what appeared the most excusable 
circumstances. Wrecks ~ associations and combinations, however, 
of every kind and descripti n, that have run foul of the Sherman law 
merely because they have tried to stabilize prices, may be found 
in almost every state of the Union. Associations and combinations 
of coal operators, coal dealers, railroads, pipe manufacturers, meat 
packers, salt manufacturers, wholesale grocers, paper manufac- 
turers, elevator manufacturers, lumber dealers, retail druggists, 
furniture manufacturers, umbrella manufacturers, powder manufac- 
turers, stationery manufacturers, plumbing supply manufacturers, 
tow-boat operators, butter and egg dealers, electric lamp manu- 
facturers, wire manufacturers, horseshoe manufacturers, cable manu- 
premiers kindling-wood manufacturers, flour manufacturers, 

oaster brake manufacturers, steamship operators, wharf operators, 
foal dealers, shoe-last manufacturers and breakfast food manufac- 
turers have all been successfully prosecuted under the Sherman law. 
In more than a score of instances, criminal proceedings resulting in 
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the imposition of over a half million dollars in fines have been con- 
eluded. Nor is this the end. The Department of Justice now has 
pending suits against various associations and combinations of 
meat packers, turpentine manufacturers, coal operators, paper manu- 
facturers, railroads, steamship operators, bill posters, film manu- 
facturers, horseshoe manufacturers, and butter and egg dealers. 
Before this display of judicial and governmental disfavor—which is 
still unabated and quite unaffected by the recent turn in judicial, 
governmental and popular feeling that has touched other phases of 
the trust problem—the codperationist has good reason to be cau- 


tious. 
How does he expect to escape the fate of his predecessors? 
He explains his theory himself: ‘‘It is one thing,’’ he says, 


for men in a meeting to say, one after another, ‘My price is so and so,” with 
the result that after the meeting all their prices prove substantially the same as 
the figures mentioned. It is quite a different thing for the same men to come to a 
meeting and each report, ‘‘My actual sales for the past month have been so and 
so, and here are the details of each transaction.” In that statement there is no 
direct or implied agreement to maintain prices, no obligation of any kind to 
refrain from cutting. . . . . When men meet and each says, ‘“‘My price 
is so and so,” and all say the same, a promise to maintain that price may, per- 
haps, be inferred from subsequent events; but no such promise can be inferred from 
frank statements of past transactions; and yet more in the way of stability of prices 

will result from the mere interchange of information than from an agree- 
ment to maintain prices. . . . . Knowledge regarding bids and prices actually 
made is all that is necessary to keep prices at reasonably stable and normal levels. . 
No agreements to maintain prices are necessary. 


Everything in codperation is so simple! “Stability of prices” 
and “prices at reasonably stable and normal levels’’—the aim of 
every association and combination ever prosecuted and broken up 
by the Department of Justice, the result sought by every well- 
meaning business man whom the courts have ever convicted and 
fined under the Sherman law—might all have been so easily and 
safely accomplished simply by saying “My price has been so and 
80” instead of ‘‘ My price is so and so!”’ 

But is it really so simple and easy? The Supreme Court has 
repeatedly held the Sherman law to ‘‘embrace every conceivable 
act which could possibly come within the spirit and purpose of the — 
law, without regard to the garb in which such acts are clothed,” 
ith absolutely ‘“‘no possibility of frustrating that policy by re- 
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sorting to any disguise or subterfuge of form,” nor yet “to escape 
by any indirection the prohibitions of the statute.” 

If now coéperation is a garb that protects as well as clothes, if 
indeed the “open price association” is a form that frustrates the 
policy of the Sherman law, and if the magical phrase ‘“‘ My price has 
been so and so”’ is a spell that really keeps away the devils of the 
Department of Justice, then the codperationist truly has found a 
talisman more desired than ever was the philosopher’s stone, and 
an enchantment more powerful than any alchemy. 

The law, however, is not quite “a ass,” notwithstanding Mr, 
Bumble and the codperationists; and to codperationists who pro- 
fess that “‘no man whose aim in life is to bear himself creditably 
among his fellows cares to split hairs with the law, to take any 
chances on a court’s decision as to whether his acts are ‘reasonable’ 
or ‘unreasonable,’’’ the disagreeable habit the courts have of judg- 
ing acts by their effect, instead of by their form, may yet prove dis- 
concerting. 

Take the Gary Dinners discussed by the federal district court 
in the recently decided government suit against the United States 
Steel Corporation: ‘‘Where at a meeting of many persons,” said 
7 Judge Buffington, 


such action is taken whose legality is afterwards called in question, the decision 
may be vitally affected by ascertaining the fact whether the action was really 
taken by each individual acting for himself, or whether those present were, in 
fact, pursuing a common object. . . . . Suppose what happens is this: A 
number of persons take no action about territory or output, their discussions being 
mainly concerned with the subject of price, and suppose, further, that they re- 
frain from making a definite formal agreement, and limit themselves to an under- 
standing, a declaration of purpose—an announcement of intention—what, then, 
is to be said? Have they offended against the law? This question cannot be 
answered until we know what the participants were really doing. /t is not enough 
to rest upon the varying names that may be given to the transaction. 


And then the Judge quoted various witnesses, to the effect that 
all that anybody said at the Gary Dinners was substantially “My 
price is so and so,” or ‘‘ My price will be so and so,” and the Judge 
concluded: 

Now to our minds the testimony taken as a whole makes the conclusion inevi- 
table that the result of these meetings was an understanding about prices that 


was equivalent to an agreement. We have no doubt that among those present 
some silently dissented and went away intending to do what they pleased; but 
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die, , probably most, of the participants, understood and assented to the view 

that they were under some kind of an obligation to adhere to the prices that had been 
announced or declared as the general sense of the meeting. Certainly there was no 
positive and expressed obligation; no formal words of contract were used; but 
most of those who took part in these meetings went away knowing that prices 
had been named and feeling bound to maintain them until they saw good reason 
to do otherwise, and feeling bound to maintain them even then until they had 
signified to their associates their intention to make a change. We cannot doubt 
that such an arrangement or understanding or moral obligation—whatever name 
may be the most appropriate—amounts to a combination or common action forbidden 
by law. The final test, we think, is the object and the effect of the arrangement, 
and both the object and effect were to maintain prices, at least to a considerable degree. 


All the judges in the Steel case concurred in this conclusion of 
Judge Buffington; and two of them took pains to show that in their 
opinion the mere stability of prices during the continuance of the 
Gary Dinners, in contrast with the wide variations in prices during 
the time when there were none, pretty conclusively established the 
illegality of Gary Dinners. 

Judged by this test, how would an “open price association” 
fare that had achieved “stability of prices,” ‘reasonably stable and 
normal levels,’ “fixed prices for fixed periods” and all the other 
advertised objects of codperation? 

Take another test; look at the “open discussions” so valued — 
in the “open price association’’: These discussions, the cobperation-— 
ist explains, relate to “the circumstances attending the cuts” and 
complaints and questions by each of the members “regarding work 
taken during the preceding month by the member under fire.” — 
“The right to publish prices, exchange bids freely and openly, to deal 
frankly with customers and competitors,” exclaims the coéperationist, _ 
are rights that cannot be curtailed by any legislative body im this country. 

The right of a body of men to say what they will do may not be clear — 
under the many anti-trust laws, but we have yet to hear of a law that tries to 
prevent men telling what they have done. a 

These rights, however, as the Steel decision shows, are all sub- 
ject to serious qualifications. Does the codperationist keep safely 
within them? 

When the codperationist is organizing the “open price asso-— 
ciation” he rests it on this fundamental principle: 


No bidder is bound to adhere to his bid for the fraction of a second. on 


ascertaining the bids of others each is free to lower his own bid to secure the 
Work. . . . . The safe course is to provide for cutting, remove all restric- 
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tions, so that under the rules of the association no member can so much as o- 
tion the right of another to bid as freely, as often, and as low as he pleases, 


Recalling the other ‘fundamental proposition” that “knowl. 
edge regarding bids and prices actually made is all that is necessary 
to keep prices at reasonably stable and normal levels,”’ it is a little 
surprising later to learn that questions and complaints can arise, 
and members can go “under fire,” even while both propositions 
are fully satisfied. ‘Fundamental propositions,’ however, are 
subject to quick changes in the codperative era. Having formed 
his “‘open price association,” the codperationist promptly dispenses 
with his “fundamental proposition,’ and adjures the new member that 
having made his bid, if he finds he is not the lowest, he must not rush in with a 
new bid to get the work away from a man fairly entitled to it. . . . . The 
practice is wrong and contrary to the spirit of the new competition. 

- The man who tries to change his bid will be looked upon as on a par with the ounial 
hand clothes dealer! 

This surely is going ‘under fire’? with a vengeance! Many 
an association and combination has, with less moral compulsion than 
this, found itself in the unwelcome embraces of the Sherman law. 

Consider also the “open discussions” of the “open price asso- 
ciation” regarding the actual conditions in the particular industry. 
They sound innocent: ‘This inquiry,” explains the coéperationist, 
should take up each plant or company represented with a view to ascertaining and 
> noting briefly in the minutes the establishment of the plant in its particular lo- 
cality and why; its capacity labor employed and its development generally 

It is only by a careful comparison of data that it can be ascer- 


tained whether a given plant has any territory or customers that naturally de- 
pend upon it. . . . . This investigation, 


explains the coéperationist with an eye to the Sherman law, “has 
nothing to do with any scheme for allotting or apportioning busi- 
ness; it simply seeks to get at the facts.” 

‘ But does it? “A plant is located, say, in Minneapolis,’’ con- 
tinues the coéperationist; 


it is obliged to buy all its raw material in Pennsylvania; it is in competition with 
Pennsylvania companies that ship the finished product to the Northwest; on its 
face the situation seems to look desperate for the Minneapolis company. 
-, . . . If the Pennsylvania companies are bidding recklessly for business they 

are not fairly entitled to they may depress prices for a time. . . . The 
right committee could make a report that would set forth in detail the advan- 
tages and disadvantages of every member of the association, and in so far as it 
can legally do so it should be the effort of the association to help each member to 
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hold the trade legitimately belonging to it, as against unfair and destructive com- 
petition. 

Fairly and legitimately are here question-begging terms. The 
controlling words, unfortunately, from the legal standpoint, are 
business they are not entitled to and trade belonging to tt. Many an 
ig association and combination, though less active than this in sug- 
. gesting an allotment of territory, has been broken on the wheel of 
the Sherman law. 
| The trouble with the coéperationist is that he has never been 
quite honest with his problem. 

Too many improvements which he has claimed could only be 
obtained through coéperation have been and are being accomplished 
by trade organizations of unquestioned legality through collective 
action free from ali suspicion of control. Too many developments 
which he disapproves and proposes to cure by coéperation have been 
and are being recognized and approved as entirely wholesome eco- 
nomic tendencies. And too many evils which he has claimed could 
only be cured by coéperation have been and are being remedied by 
the much despised anti-trust laws. 

Collective action, when not directed toward influencing prices, 
limiting output, allotting territory, or in any other way substan- 
tially lessening competition, has always been endorsed upon the 
very highest authority. The work of numerous trade associations 
in standardizing of materials, negotiating for more equitable freight 
rates, recovering refunds for excessive freight charges, providing 
mutual fire insurance, simplifying terms and instruments of credit, 
and limiting credit risks has often been heartily commended by the 
government. Even cost accounting, to a certain extent, is highly 
legitimate work for a trade association. ‘‘Apart from this aspect 
of price regulation,’’ declared the chairman of the Federal Trade 
Commission while he was Commissioner of Corporations, 
it may be a proper function of trade associations to assist members to adopt a 
proper system of cost accounting that shall accurately measure amounts ac- 
tually expended for or chargeable to production. The adoption of standard speci- 


fications, recommended by associations, is often of advantage to both manufactur- 
ers and purchasers and tends to promote economies in industry and commerce.® 


*These and some other quotations that follow are from Farm-Machinery 
Trade Associations, Department of Commerce, Bureau of Corporations, March 
15,1915. Their significance is enhanced by the fact that the then Commissioner ~ 
of Corporations is now chairman of the Federal Trade Commission. prt 
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“In these days,” said Judge Buffington in the Steel case, 


every large business has its societies and associations, and these meet periodically 
to exchange information of all kinds, to compare experiences, to take note of 


improvements in machinery or process, to discuss problems, and generally to 
profit by the interchange of ideas and the study of observed facts. 

While so many activities of unquestioned legality are available 
to trade organizations, persistent activity in directions measurably 
affecting prices can hardly fail to invite interference from the anti- 
trust laws. 

Much that the codperationist has attempted has not really re- 
quired collective action. 

Cost accounting, for example, is essential in modern business; 
and standard systems of cost accounting, adapted to the needs of 

particular industries are always legitimate whether proposed by 
trade associations or promulgated by individuals. When goods are 
sold in competition of one another, however, individual costs com- 
puted according to any system of cost accounting are essentially a 
purely individual matter. Cost accounting was devised to prod 
individual businesses to greater economic efficiency so that they 
might more successfully compete with their rivals. Full and ade- 
quate scope to cost accounting, therefore, is given when it is confined 
to this function alone. When competitors exchange figures regard- 
ing each other’s costs for the purpose or with the hope that competi- 
tion may be tempered to the highest individual costs, this function 
is entirely frustrated. 

How clearly this is understood in government circles was shown 
by the chairman of the Federal Trade Commission while he was 
Commissioner of Corporations: ‘If the laws of the United States,” 
he declared, 
forbid direct regulation of prices by competitors among themselves as agreements 
in restraint of trade, it should be determined whether they do not also forbid the 
regulation of prices by indirection, through concerted action of competitors in adopting 
a uniform system of cost accounting, in exchanging information in regard to their 
costs, and through recommendations to fix prices in accordance with the cost. The 
adoption of common standards of cost and the exchange of information in regard 
thereto is mainly to secure a similar course of action on the part of each member. 

s The principle, however, of such a determination of prices through 
costs is not in harmony with the principle of competitive prices. It is evident, 
moreover, that the plan of meeting to discuss and compare costs computed on this 
basis involves the possibility of agreements in respect to adoption of prices based upon 
the highest costs reported, or of agreements to add a high, uniform, arbitrary rate of 
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profit, or even direct agreements on prices. The question to be emphasized here is 
whether competing manufacturers should be permitted to establish and maintain 
even approximately uniform prices by concerted action in comparing costs; and 
whether such proceedings are free from the dangers and objections incident to 
more direct methods of fixing uniform prices among competitors. . . . . 
While the cost-educational movement has various aspects, the important fact to 
be considered is that the method of fixing prices through codperative study of costs 
is not merely susceptible of abuse in particular cases, but directly militates against 
independent action on the part of competitors. 

“One of the fundamental propositions of the new competi- 
tion,” asserts the codperationist, “‘is that, in so far as human sagacity 
can prevent, no man shall be permitted to sell labor or material below 
cost.” But the codperationist is wrong. What the new competi- 
tion proposes is that, in so far as human sagacity can prevent, no 
man shall lack individual and lawful means of knowing whether or 
not he is selling labor or material below cost. Between these two 
propositions lies all the difference between codperation and the 
really new competition. 

How utterly the codperationist has missed the trend of the really 
new competition appears from his proposal for “segregation”’: 
“Under segregation,”’ he explains, 


it is required to keep its accounts and make its reports in such a manner that each _ 
will stand by itself and be subject to easy investigation and ready comparison. Tae 

By segregation the codperationist proposes to compel them to 
make more money, by making each department take a profit as : rs 
the material passes through department after department to the 
finished product. ‘‘The supposed right to sell anything below cost” 
—that is, except at a fair profit—explains the codperationist, 
“cannot be made to turn upon whether the particular article isoris —_— 
not related to some other article made or handled by the same man 
or company.”’ 

Necessarily, segregation is corollary to the whole proposition 
of codperation. Corollary and proposition must stand or fall to- — 
gether. And the corollary has already fallen. 

The notion that integrated industry should serve the community 
only upon terms that will support unintegrated industry, and 
that, so long as any vestige of the old uneconomical order persists, 
the community shall be denied the savings of the new economical 
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order, has never commended itself to human nature, and is contra- 
dicted by the whole trend of legal and popular thought. This notion 
is identical with an unhappy conception of the Sherman law that 
once obsessed the Department of Justice, whence the codperationist 
appears to have borrowed it to wear, perchance, as a badge of 
safety. Any vitality it ever may have had was sapped by the 
“‘rule of reason”’ announced by the Supreme Court in the Standard 
Oil and American Tobacco cases, and received its coup de grace 
when the Supreme Court sustained the combination presented in the 
United Shoe Machinery Company and held that 

the disintegration aimed at by the statute does not extend to reducing all manu- 
facture to isolated units of the lowest degree. It is just as lawful to make every 
part of a steam engine and to put the machine together, as it would be for one to 
make the boilers, and another to make the wheels. 

Somewhat less epigrammatic, perhaps, but far more impressive 
in its mass, is the utter rejection of this notion of segregation implied 
in the recent decision of the federal district court upholding the 
collossal integration of the United States Steel Corporation. 

Since 1912, indeed, the whole trend of judicial interpretation 
of the Sherman law and of legislative additions to the anti-trust 
laws has cut under the foundation of coéperation. Evils for which 
coéperation claimed to be the sole remedy have been reached and 
cured by the despised Sherman law or by the supplementary legis- 
lation adopted in 1914. All the difficulties, for example, that the 
coéperationist conjured up around the enforcement of the rule not 
to undersell a rival where the purpose is to drive him out of business, 
have many times been surmounted by the courts in the enforcement 
of the Sherman law. The suggestion that coéperating associations 
are “absolutely necessary to eliminate those ‘brutal’ features of 
competition”? has repeatedly been refuted by decisions under the 
Sherman law. So, also, with “‘secret rebates, terms, commissions, 
. . . . selling to one man on better terms than are charged 
hiscompetitor . . . .  sellingin one locality at different prices 
than those charged in another—all other things being equal:” The 
coéperationist’s way of punishing and preventing them is through 
the “open price association.’”’ ‘“‘These are practical propositions 
of wide-reaching importance,” said the codperationist, ‘‘and can be 
worked out only by the men actually concerned.” But events have 
not fallen out as the codperationist proposed. The Clayton law of 
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1914, forbidding with certain reasonable exceptions every diss 7 
crimination in price “‘ where the effect of such discrimination may be e 
to substantially lessen competition or tend to create a monopoly,”’ 2 
has exactly reached the evil for which coéperation professed to be 
the only remedy.* 

The greatest miscarriage in the codperationist’s program, 
however, has been the Federal Trade Commission. ‘“ Without 
associations,”’ declares the coéperationist, 


it would be impossible for a federal commission to enforce the proposed pro- 
yisions which are general in character. Only the parties engaged in a trade or 
industry are in a position to work out the details, and formulate the rules neces- _ 
sary to compel obedience. oe 


The function of the Federal Trade Commission in the coébp- 
erationist’s program, therefore, was simply to enforce the rules of 7) 
the codperating associations. The codperating associations were to _ 


' The codperationist’s distorted notion of the Sherman law and the Clayton 
law in their relation to unfair competition appears in his effort to prove that the 
“broad provisions of the new law are in line with the spirit and argument”’ of 
his own proposals. Inveighing against ‘‘the ‘cut throat’ spirit of the Sherman 
law” he exclaims: “‘The spirit of the Sherman law is unrestricted competition, 
and that means unrestricted discrimination, the bitterer and more vicious the 
better; the spirit of the Clayton Act is, treat all men fairly, do nothing to injure 
one seepeeer. ¥ nder the Sherman law is almost a presumption of guiltif 


4 presumption of pee if they are not the same. Under the Sherman law you run 
the risk of being found guilty if, before making your own prices in a given town _ 
you ask the local dealer what his prices are, and charge the same. Under the 
Clayton Act you run the risk of being found guilty if you go into a town and make 
prices without first learning what the local dealer asks, for the Clayton Act sim- 
ply permits you to meet competition. In short, the Clayton Act makes it essen- : ; 
tial for a man to act very cautiously lest he injure a competitor by wittingly or = 
unwittingly discriminating in prices. As for deliberately taking an order below =| 
cost to get business away from a competitor, that is quite without the pale of the 7 
Act.” In view of the Sherman law decisions in the Standard Oil, the American 
Tobacco, the Powder, the Turpentine, the Watch Case, the Cash Register, and the — 
Steamship cases—not to mention many less familiar decisions and many — 
cases that have been settled by consent decrees—it would seem hardly a 
hecessary to state that the Sherman law effectively punished “cut throat compe- _ 
tition” long before codperation or the Clayton law were ever thought of; and 
that any business man who adopts the coéperationist’s interpretation of the Clay- _ 
ton law as an endorsement of codperation is liable to incur very disagreeable 
penalties. Far from repealing the Sherman law as affecting business competition, ms 
the Clayton law practically paraphrases and confirms it. : 
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become the center of government so far as the regulation of busj- 
ness was concerned, and “all restrictions upon the organization of 
associations and combinations to control occupations, trades and in- 
dustries’’ were to be completely removed. But the Federal Trade 
Commission, as created in 1914, was a striking contradiction of this 
program. Instead of being made to dance attendance upon codp- 
eration, or required to “review the acts ofthe association . . , 
revise and fix prices and conditions of purchase and sales, award 
damages, enforce penalties,” or charged with the duty “‘to see that 
prices are maintained precisely asagreed . . . . and keep them 
fair and stable,”’ the Commission has been planted four-square upon 
the Sherman law, and precluded by its essential powers and duties 
from playing any such réle as the coéperationist had assigned to it. 
Empowered to prevent ‘‘unfair methods of competition in com- 
merce,” price discriminations, and various other practices tending 
to substantially lessen competition, the Federal Trade Commission, 
without the assistance or need of any of the paraphernalia of coép- 
eration, now secures to every individual association, corporation, 
partnership, firm, and every man, woman and child in the whole 
United States every legitimate benefit that codperation ever pro- 
fessed to secure to its own exclusive membership. 

Individualism rather than collectivism is the genius of Ameri- 
can institutions. That is why the Sherman law, with its staunch 
affirmance of the individualistic principle and its suspicion and 
hostility towards trusts, combinations, pools, associations and every 
other manifestation of the collectivistic principle, has become the 
eleventh commandment of American economic and political life. 
That is why codperation, with all its blandishments and enchant- 
ments, has never lured and never can lure the courts or any consid- 
erable proportion of the people from their faith in the contrary 
principle. 

Extraordinary growth and big size are the common ambitions of 
mankind, and are not criminal. Accretion and integration, as the 
Steel case and Shoe Machinery case have shown, are strictly true to 
individualism, and therefore, within the limits determined by effi- 
ciency, are held to be legitimate. Many concerns, now members of 
more or less furtive ‘open price association’’, could probably come 
together, not all in the same group, perhaps, but in several groups, 
each of substantial size, in closer and more practical and more per 
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manent combination then they have yet dreamed of, and yet with 
entire safety from the anti-trust laws. To such concerns, the elab- 
orate ritual of the “open price association” now brings only ex- 
pense without any added legal safety, and attempts in a clumsy, 
tentative and indirect fashion, to do what can really be accom- 
plished in a handier, more definite and more direct fashion, with 
less expense and really greater legal safety. Were they to drop 
subterfuge, and combine into units each economically and compet- 
itively effective, and neither too few nor too large to prevent sub- 
stantial competition between such units, it is submitted that — 
everything desirable in coéperation would be accomplished without 
offending against the letter or the spirit of the anti-trust laws. 
Accretion and integration, into strong effective, economic units of — 
concerns now too weak to compete effectively, will it is believed, 
prove more adequate than the association idea in the solution of 
problems that coéperation has vainly tried to solve. 

Accretion and intergration, making for efficiency rather than sup- 
pression of competition, derive not from coéperation bnt from in- 
dividualism. Theyare whollyindividualistic developments. They 
fulfill the highest purpose of the anti-trust laws. Codperation asks 
the individual to transfer his reliance from himself and from his 
government, and to place it in an association of his competitors. 
But the Sherman law, the Federal Trade Commission, and the Clay- 
ton law, all assert the individual’s reliance in himself and in his 
government. With no sacrifice of the individualistic principle, 
they secure to him everything legitimate that codperation promises, 
and help him work out his economic salvation and independence 
in traditional American fashion. 
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rage Counsellor at Law, Atlanta, Ga. 
The obvious cause of the trust problem is the unlimited power 
to create corporations now lodged in the several states with no 
adequate power vested anywhere to control them. 

In the days of isolation, trade was at first protected from 
restraint and commerce from monopoly, by prohibiting the primi- 
tive expedients of forestalling, regrating and engrossing. Experi- 
ence soon demonstrated that such prohibition defeated its own 
object, and the old English acts were repealed (221 U.S. 55). But 
when the engrossing of “dead victual” grew to an international 
trust and combination, the ancient and discarded _prohibitory 
measure was reénacted and crudely enlarged, in the form of the 
Sherman Anti-trust Act of 1890. After some twenty-five years of 
experimentation under it, to the great disturbance of business, a bill 
of particulars to the general inhibitions of the Sherman Act was 
supplied under the title of the Clayton Act of October, 1914. 

During these twenty-five years of antagonism and estrangement 
between business and government, the means of intercommuni- 
‘ation were augmented by the telephone, the wireless and the 
aeroplane, so that earth and sea and air are now joined, together. 
Means of intercommunication measure the limits of trade, and when 
they become world-wide, commerce becomes universal. As the 
legislation on the subject embraced in the anti-trust acts was 
altogether restrictive, while the conditions underlying the commerce 
it sought to restrict were altogether expansive, it is not to be won- 
dered at that things have been “at sixes and sevens” and the bus- 
iness men of the United States have come at last to be timid, 
irritated, anxious, and alarmed by reason of long combat with the 
deadliest of all enemies to business— Uncertainty. 

The act of September, 1914, creating the Federal Trade Com- 
mission was and is doubtless considered solely an adjunct to the 
anti-trust acts. But it is more than a mere adjunct to the ante 
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. trust acts. Let us see if a close inspection of the machinery which 


it creates will not develop possibilities of its use to correct the evils 
of the past, and transform antagonism into harmony, timidity into 
courage, alarm into security, irritation into codperation, and uncer- 
tainty into knowledge. 

This machinery is in process of finding itself; its bearings are 
being adjusted ; its direction is being fixed; its power is being applied. 
If it may be so installed as to move in lines parallel with, rather than 
counter to, the trend of business development, the Federal Trade 
Commission will prove the greatest possible boon to business. 

The saving salt of the Trade Commission Act is the limitation 
of complaints to the commission itself and restricting such com- 
plaints to matters injuriously affecting the public interest. What 
is the public interest? It is greater and wider, and deeper and 
broader, than any private interest or group of private interests. It 
is the sum total of all business and all government and all politics. 
It is civilization itself. It is made up of all the wonderful achieve- 
ments of religion, and politics, and science, and art, and commerce, 
and industry, in the past, and anything which diminishes these 
accumulations, or endangers their legitimate increase for all the 
future, is injurious to the public interest. 

Surely when gauged by this standard, the petty complaints, 


with which the commission will at first be bombarded by the dis- | 


gruntled or disappointed or dishonest tradesman or groups of 
tradesmen, will be given short consideration and certain dismissal. 
Let it be understood, early and unmistakably, that the commission 
audience chamber is not to be the forum for airing the failures of 
the out-classed or out-of-date business man. 

Competition in trade is warfare. In all civilized warfare there © 
are certain rules of the game; but the great trouble is the absence of 
an umpire clothed with power to compel observance of them; and 
a8 a result retaliation is the only recourse. So in the matter of 
trade warfare, the great desideratum is to vest power somewhere 
to referee the contest. The Trade Commission Bill, rightly under- 
stood and conservatively enforced, will supply this need. Following 
up the analogy between trade competition and warfare, it may be 
said that the commission is well within the charter of its existence, 
and the capacity of its personnel, if it assumes the functions of a 
general staff of the great army of industry in this country. In that 
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army-organization the Interstate Commerce Commission and the 
Federal Reserve Board might be termed bureaus in the quartermas. 
ter’s and paymaster’s departments. These boards should belong 
to the general staff along with the Trade Commission. A metro. 
politan daily recently said that eleven men constituting the majori- 
ties of these three bodies now have “nearly absolute power over 
affairs intimately concerning all trade on a national scale.” “Inter. 
national scale’? might well be substituted, as will appear later on, 

The general staff’s duties toward the armies under it, when not 
confronting the enemy, are largely disciplinary. Questions of sani- 
tation and subsistence, of efficiency and good order, of equipment 
and protection, and the like, may well require and receive the best 
thought of the best minds. In dealing with them, however, they 
should be approached in a spirit of helpfulness and guidance, not of 
chastisement for errors perhaps unwittingly committed, followed by 
inscrutable silence as to the avoidance of similar mistakes thereafter, 

The information and records which already exist, and which 
will be augmented by the investigations and reports required by 
the act, will enable the commission to issue ‘general orders” from 
time to time which will make it easy for this great army in all its 
divisions to adjust itself to the demands of the law for an open field 
and a fair fight, and the prophylaxis of publicity will make impos- 
sible any dangerous infection of the commercial body. 

But the charter of the powers of this commission makes it far 
more than an adjunct to the anti-trust acts. Indeed it may be 
asserted that the anti-trust acts are but adjuncts to the Trade Com- 
mission in the exercise of its extraordinary powers. Having pro- 
vided for the harmonious and efficient operation of our splendid 
industrial army at home, the real work of the general staff begins 
when the mighty energies of this great working force are directed 
against like forces in foreign lands. The act empowers the Trade 
Commission 
to investigate, from time to time, trade conditions in and with foreign countries 
where associations, combinations, or practices of manufacturers, merchants, or 
traders, or other conditions, may affect the foreign trade of the United States, 
and to report to Congress therein, with such recommendations as it deems 
advisable. 

To resume the simile: Let the general staff mass its brigades, 
and, if necessary, its army corps, to attack and capture the fields 
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BENEFITS OF FEDERAL TRADE COMMISSION 


at commerce in South America, in China and elsewhere. With the 


wonderful resources of this great country fully developed and 
harmoniously operated under the beneficient guidance of the Trade 
Commission; with the codperation of the Interstate Commerce Com- 
mission to allow differentials wherever necessary to promote foreign 
trade; with the aid of the Federal Reserve Board to furnish adequate 
banking facilities—our commercial invasion of foreign lands may be 
expected to demonstrate anew that, indeed, 


_ “Peace hath her victories no less renowned than war.” 
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THE ORGANIZATION AND WORK OF THE FEDERAL 
RESERVE BOARD 


By E. M. Parrerson, Pu.D. 
Wharton School of Finance and Commerce, University of Pennsylvania, 


Appreciation of the importance of the Federal Reserve Board 
is largely dependent upon an understanding of the conditions that 
called it into existence. Many of these facts are quite familiar, 
but a brief summary will not be amiss. 

Banks in the United States may be classified in many ways, 
but the most suggestive in this connection is their grouping as 
national banks, state banks, trust companies, savings banks and 
private banks. On June 30, 1914, there were 26,765 of these 
different kinds of institutions. National banks which receive their 
charters from the federal government numbered 7,525. There 
were 14,512 state banks, 1,564 trust companies and 2,100 mutual 
and stock savings banks, all of which are chartered by the states 
or are organized under state laws. Finally there were 1,064 private 
banks unincorporated and only to a slight degree subject to any 
supervision. 

The work performed by these institutions is of many different 
kinds although all of it may be termed financial. National banks 
exist chiefly to do commercial banking, i.e., to accept the deposits 
of business men and to make loans to others who are engaged in 
strictly commercial lines. Most of their deposits are payable on 
demand and accordingly their assets should be very liquid. State 
banks also are primarily commercial banks. Savings banks are 
of a very different type. Claims against them not being payable on 
demand, their assets may safely be invested in long time securities 
which are not so readily liquidated as the assets of commercial banks, 
but which do not involve any considerable element of risk. Trust 
companies, per se, perform financial business as trustees for others 
who lack the ability or the desire to act for themselves. Private 
banks may and do perform many different kinds of business but 
in the United States they have largely specialized in investment 
banking, 7.e., the purchase and sale of securities. 
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In practice these broad lines of distinctions are frequently 
‘nored. Savings banks are quite closely restrained by the laws 
under which they operate and trust funds handled by trust com- 
panies must be invested in accordance with carefully worded legal 
requirements. On the other hand, both national and state banks, 
though primarily commercial, are also interested in other lines. 
Savings accounts are held by many of them and a considerable 
number have bond departments which buy government, municipal 
and ordinary corporate bonds for resale to the public. Private 
banks frequently do many different kinds of business under a 
single management and the work of many trust companies is of so 
varied a nature that they have often been referred to as “financial 
department stores.” 

This lack of differentiation of functions is a serious weakness 
and has frequently been a contributing, though not the sole cause, 
of disaster. In addition our lack of an elastic circulating medium, 
of a discount market and of a suitable fiscal agent for the federal 
government have been a combination of defects that seriously 
hampered us in normal times and in periods of strain have resulted 
ina complete collapse. 

Among the remedies proposed a central bank was most often 
mentioned. Distrust of such an institution was, however, very 
strong. Unreasoning and unreasonable in many cases, although 
more carefully considered in others, opposition to it was intense 
enough to prevent its adoption. The Aldrich Bill was doomed to 
defeat from the outset. Consequently in 1913 a Democratic 
Congress faced an awkward problem. The country was ready 
for banking reform but, on the whole, opposed to a single central 
institution. Also the Democrats were influenced by their Jack- 
sonian traditions, by their historical opposition to concentration 
of power and by their specific declaration against the Aldrich plan 
in their Baltimore platform of 1912. There is no occasion here 
to argue whether these considerations or others bearing more 
directly on the merits of the two possible methods of reform had 
the greater influence in the final decision. The choice was for a 
regional system rather than a central bank. 

Having made such a choice the creation of a supervisory 
authority was of course a necessity. The Bank of England and the 
other central institutions of Europe have their boards of directors. 
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Our new system, however, was to have from eight to tweive banks, 
each largely independent of the others. Each of the twelve that 
were finally established has its own board of nine directors and its 
own executive staff. Its problems and interests are largely confined 
to its own district. Its stock is owned by its member banks and it 
is certain to be influenced to a considerable degree by their prefer. 
ences. Evidently some supervising and codérdinating influence 
was needed. First of all it was necessary to recognize that the 
community has come to view the business of banking as quasi- 
public in its nature. Bank directors and officials are considered 
responsible to the general public as well as to the stockholders for 
the manner in which they conduct their business. Interests of 
depositors who are the bank’s creditors are as important as those 
of the owners of the stock. The power exercised by a bank over 
the welfare of a community is often enormous and the disastrous 
effect of its failure is so serious that every possible precaution should 
be taken. Banking is not yet viewed in the United States as a 
proper field for government ownership and probably never will be, 
but the need for governmental regulation and control is clear. 
Another reason for the creation of a supervisory body lies 
in our failure in the past to distinguish carefully between different 
kinds of banking. To this weakness reference was made at the 
beginning of this article. The Federal Reserve Act applies primarily 
to commercial banking as distinct from rural credits, investment 
banking and the business of the savings banks and trust companies. 
Here and there in the law exceptions to this general proposition 
may be found but they are for the most part concessions to a 
situation that can be remedied only a little at a time. 
Commercial banks should have liquid assets but unfortunately 
our national and state banks have not always observed this rule. 
Advances to speculators and in aid of permanent investments 
are in the one case unsafe and in the other not easily repaid. In 
neither case are they liquid. Collateral offered as security is 
frequently unsaleable and actual purchases of stocks or bonds 
are often still more unsatisfactory. Even the so-called commercial 
paper bought in large quantities through note brokers has often 
been either speculative or investment in its nature instead of truly 
“commercial,”’ and hence self-liquidating in its own life-time. = 
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The Federal Reserve Act set up new standards for commercial | 
banking but such standards can not be automatically introduced. _ 
Some directing influence was needed to enforce the new law, and © 
to define and apply its principles. A sympathetic appreciation of 
the existing situation with a clear perception of the goal to be 
attained were necessary. Tor this purpose a central authority 
was essential. 

A third phase of the problem was the need in the United — 
States of more codperation. We have had no centralization of _ 
responsibility in our financial operations. Twelve reserve banks _ 
would clearly be better for this work than nearly 27,000 separate __ 
institutions but still more coédrdination of effort was desirable. — 
More economical collection of checks, systematic effort to develop - 
financial machinery for handling our foreign trade and better 
control over the importation and exportation of gold are illustrations _ 
of this third problem. 

To these three reasons for the creation of the Federal Reserve 
Board perhaps others could be added but they are sufficient to 
make clear the need for such a body. To most if not all readers 
of this article, the leading facts regarding the Board are well known. 
It has seven members, of whom the Secretary of the Treasury and 
the Comptroller of the Currency, serve ez officio while the other five 
are appointed by the President of the United States. Their powers 
and duties are numerous but may be divided into six groups: 
First, the task of organizing the system by districting the country, 
establishing the reserve banks, and prescribing rules and regulations 
for the conduct of their business; second, continuous supervision 
of rediscounting operations by defining eligible paper, approving 
of rediscount rates and in other ways; third, control over the 
retirement of national banks notes as provided for in the law and 
over the issue of reserve bank bond-secured notes and federal 
reserve notes; fourth, general supervisory direction of the twelve 
reserve banks through the appointment of one third of the directors 
and in other ways; fifth, control of different kinds over the member 
banks; sixth, a large group of miscellaneous powers and duties. 

Coéperating with the Board are several influences of impor- 
tance. One is the Federal Advisory Council composed of one _ 
representative of each reserve bank, selected annually by its board __ 
of directors. Its powers are “(1) to confer directly with the 
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Federal Reserve Board on general business conditions; (2) to make 
oral or written representations concerning matters within the 
jurisdiction of said board; (3) to call for information and to make 
recommendations in regard to discount rates, rediscount business, 
note issues, reserve conditions in the various districts, the purchase 
and sale of gold or securities by reserve banks, open-market opera- 
tions by said banks, and the general affairs of the reserve banking 
system.”’ Thus far the activities of the Council have not been of 
the sort to attract general notice, the most interesting to the public 
being a recent recommendation that the office of the Comptroller 
of the Currency be abolished. The real value of the Council as an 
advisory body is yet to be demonstrated. 

Assistance also is rendered the Federal Reserve Board by the 
officials of the twelve Federal reserve banks. Three of the nine 
members of each board of directors are appointed by the Reserve 
Board and hence somewhat directly represent that body and the 
interests of the general public. One of these three is known as 
the federal reserve agent and acts as chairman of the local board 
of directors. To him especially the Reserve Board will look for 
advice and assistance but in practice there has apparently been and 
doubtless will continue to be complete harmony between that 
body and all of the directors and officials of the different reserve 
banks. 

While the duties of the Reserve Board are onerous and their 
powers broad they are subject to several important restraints. 
First in order is the provision in the law that they may be removed 
from office for cause by the President of the United States. Second 
and more important is the general publicity surrounding all their 
work. Members of the Board occupy positions of importance and 
influence. Membership is an honor and violation of public con- 
fidence through dishonesty or incompetence would be a disgrace. 
In practice there is so little opportunity for concealment that we 
may expect the same ability and integrity that we assume in the 
Interstate Commerce Commission and the Supreme Court of the 
United States. 

A third limitation on the board is to be found in its relations 
with the Treasury Department. In the Federal Reserve Act is 
the following statement explanatory of the spheres of authority of 
the Secretary of the Treasury and of the board: 
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heretofore vested by law in the Secretary of the Treasury which relates to the 

ision, management and control of the Treasury Department and bureaus 
under such department, and wherever any power vested by this act in the Federal 
Reserve Board or the federal reserve agent appears to conflict with the powers 
of the Secretary of the Treasury, such powers shall be exercised subject to the 
supervision and control of the Secretary. 


This statement in the law still left several questions undecided 
and the Attorney General of the United States was asked to render 
an “opinion (a) whether accounts of moneys derived from the 
semi-annual assessment to be levied on federal reserve banks by 
the Federal Reserve Board are subject to audit by one of the 
auditors of the Treasury Department, and (b) as to the status of 
the Federal Reserve Board, particularly with reference to the 
Treasury Department.” 

In reply to the first of these inquiries the Attorney General 
gave it as his opinion that the moneys mentioned are “public 
moneys” within the meaning of the statutes of the United States 
and consequently subject to audit by one of the auditors of the 
Treasury Department. 

On the second point his opinion was equally definite. Although 
the Secretary of the Treasury is chairman of the board he is 
specifically subjected to the directions of the board except, as 
recited above, where there is opportunity for dispute over jurisdic- 
tion. The opinion on this point was worded thus: 

It is evident that, while the purpose of this clause was, amongst other things, 
to insure the preservation and supremacy of all existing powers of the Secretary 
of the Treasury in all cases where it might be claimed that such powers over- 
lapped, or conflicted with those of the Federal Reserve Board, nevertheless by 


this very provision the act clearly recognized the existence of powers of the 
Board independent of the Secretary in cases where no such conflict existed. 


This ruling is merely an official recognition of a point about 
which there could in any case have been very little doubt. It 
makes clear that the status of the board is one independent of the 
Treasury Department but, of course, does not modify the power 
of the Secretary of the Treasury on points where his duties are 
specifically defined either in the Federal Reserve Act or in other 
statutes. 

These powers are large and some of them are especially impor- 
tant in their relation to the work of the Reserve Board. The 


Nothing in this act contained shall be construed as taking away any powers | 
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Secretary’s position as chairman of the Board and his supervision 
of the work of the Comptroller of the Currency, his subordinate 
in the Treasury Department, who is also a member of the Board, 
give him considerable influence over at least one vote besides his 
own. His power to determine, within limits, the use of certain 
receipts in the form of franchise taxes imposed on the reserve 
banks and to use his discretion regarding the distribution of the 
general fund of the Treasury between the member banks, the 
reserve banks and the Treasury itself are further illustrations of 
the importance of his position. 

Subject then to the limitations named the Federal Reserve 
Board is an independent body, not merely supervisory but also 
distinctly administrative with extensive powers. A brief survey 
of its form of organizaton indicates its own conception of its fune- 
tions. In its annual report for the year 1914 there is reported as 
employed by the Board, 45 persons in addition to a counsel, a 
secretary and an assistant secretary with a total pay roll, including 
salaries of the members, amounting to $147,900. 

The work was organized by establishing three divisions, the 
first entitled “Correspondence Division,’’ the second “ Division 
of Audit and Examination” and the third “ Division of Reports 
and Statistics.’”” The duties of the first and third of these divisions 
are clearly indicated by their names. The nature of the work 
performed by the second, that of audit and examination is made 
more evident by an examination of its six functions which are: 
(1) examination and audit of federal reserve banks and of the 
books and accounts of federal reserve agents; (2) special examina- 
tions of member banks or of banks applying for membership; 
(3) special investigations as, for example, of applications for the 
establishment of domestic or foreign branches or of member banks 
for permission to exercise trust company powers; (4) oversight of 
the development of a system of credit bureaus, including one at 
each of the federal reserve banks and a central bureau at Washing- 
ton; (5) analysis of reports and statements, a work in which this 
division coéperates with the Division of Reports and Statistics; 
and (6) audit of bills incurred by the Federal Reserve Board. 

The problems facing the board at the time of its organization 
were numerous and perplexing. Complex and serious as they 
would have been under any circumstances, their difficulty was 
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measurably increased by the outbreak of the European War. 
Several of the most important are discussed in the following articles 
in this section of The Annals. The work and duties of the Board 
and of the twelve reserve banks as also those of the many member 
banks are so interdependent that discussion of them in many 
instances is an analysis of the operation of the entire reserve system. 

Yet the Reserve Board as a supervisory and administrative 
body ranks with the Interstate Commerce Commission and the 
more recently organized Federal Trade Commission in its impor- 
tance. Matters of banking detail are very properly left to the | 
member banks and the twelve reserve banks as technical details . 
of transportation are left in the hands of the railroads. But 
formulation of banking standards, shaping of general policies, 
application of well recognized banking principles, codrdination — 
of effort, the work of supervising and controlling our banking 
machinery are placed in the hands of the board. 

Most important of all, the interests of the general public 
are entrusted to the board. Immersed in his daily routine and 
constantly under pressure to earn dividends that will satisfy 
stockholders, bank officials may easily become oblivious to the 
welfare of the community. Careless lending of funds, high interest 
rates and heavy charges for the collection of checks and drafts 
place a burden upon the public from which it can and should be 
relieved whenever such relief is possible. 

However we may easily fall into the error suggested by Mr. 
Seay in a later article. Perhaps the emphasis should be placed 
not on the regulative aspects of the new system, but on the fact 
that under it we shall have a better organization of the banking 
resources of the country. In so far as regulation may be needed 
we certainly should welcome it but the second result is fully as 
important. 

In concluding this outline of the organization and functions 
of the Reserve Board we can do no better than to repeat in a 
condensed form the results attained during the first year of the 
operation of the reserve system as recently stated by Mr. H. P. 
Willis, the Secretary of the board. 

First—A long step has been taken toward securing the stan- 
dardization of commercial paper and toward making the assets of 
member banks more liquid. 
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Second—Through the careful use of the power to grant trustee 
and executor powers a premium has been placed upon sound 
banking. 

Third—Many banks in need of assistance have been directly 
aided through the rediscount policy. 

Fourth—There has been developed the beginning of a system 
of bankers’ acceptances. 

Fifth—An improved system of clearings and collections hag 
been inaugurated. 

Sixth—In general there has been a tremendous increase in 
recognition of sound principles of banking and credit. 
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By INGLE, 


Chairman of the Board and Federal Reserve Agent, Federal Reserve Bank, 


Richmond, Va. 

In the presence of conditions in this country approximating — 
the normal, money or currency cares for just about four per cent 
of the average daily amount of its business. Credit, in open 
account or credit instruments such as checks, notes and bills of 
exchange, liquidates the remainder, either immediately or at some 
future date. Seriously disturb this usual relation, and for any 
reason impose upon business a settlement in cash of 10 per cent 
of its volume, and we have panic, whether severe or mild being 
dependent upon conditions developed from the use, or more prop- 
erly the abuse, of credit. While credits in one form or another, 
aggregating an enormous total, are granted by sellers to purchasers, 
the banks of the country are, shall we say, the impersonal agencies 
which, in undertaking the responsibility of collecting free capital 
into reservoirs, loan it to that part of the business public needing 
accommodation. The measure of ability of any bank to extend 
credit, generally speaking, is the net liability of such bank to its 
depositors. Withdraw deposits in any material degree and a bank 
is required to demand payment of outstanding loans or reinforce its 
cash by borrowing. In normal times and in local situations, either 
remedy is usually available, but when times are out of joint, as 
for instance when over-expansion of credit becomes all too apparent 
and is evidenced in country-wide conditions, this ability either 
to collect maturing obligations or to borrow in order to meet 
deposit withdrawals is seriously abridged or altogether lost. As 
actual cash reserves held by the banks hardly average more than 
seven per cent of their deposit liability, it is easily seen that a 
relatively small demand for the payment of deposits in actual 

lawful money must so deplete their resources as to compel suspen- 

sion of payments, something which has occurred several times, 
making it imperative to resort to extra legal and unsound practices, 
tolerat ed simply as a matter of immediate necessity. The under- 
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lying cause of panic has been the knowledge, gradually appreciated, 
that a preponderant or disproportionate share of outstanding 
credits was based, not upon commodity movements to be liquidated 
in trade terms from the sale of merchandise, but upon investments 
in land, buildings, machinery, etc., upon which prompt realization 
would be impossible, or in speculative stock holdings held at 
inflated values. Symptoms of disorder being present, trouble 
has more certainly followed for the reason that the banking machin- 
ery of the country up to a year ago provided no adequate means 
either of preventing serious credit abuses or of intelligently amelio- 
rating if not actually preventing the consequences of such abuse. 

The country has owned say twenty-five thousand banks, each 
an independent unit, each in strong competition for business with 
the others, and all so self-sufficient and jealous of their own “rights” 
that in the absence of any codérdinative authority, only in the actual 
presence of a panic could they be persuaded to codperate and make 
common cause against a common danger. Prompted by the 
instinct of self-preservation, each bank in erdeavoring to force 
payments from debtors, either unwilling or more likely unable 
to meet maturing obligations, at the same time would decline to 
make new loans and, in reinforcing its cash reserves, exaggerate 
a situation already difficult. 

Under the old order, by far the greater number of banks, 
in placing their loans, were satisfied in feeling that their advances 
were based upon values which ultimately could be realized. The 
ability to collect obligations at maturity was thought to be a 
matter of secondary moment. Indeed, the due date of a piece 
of paper had come to mean, in a vast number of cases, only a 
bookkeeping memorandum or a time at or about which a maker 
might be expected to call with the idea of making a renewal note 
and paying interest or discount. It was only the exceptional 
bank which really was sufficient unto itself in holding some fair 
percentage of its assets in position permitting liquidation in due 
course and without distress to borrowers. The average bank 
apparently was conducted upon the theory that it was absolved 
from following sound banking practice, that it could tie up its 
assets in long time, fixed or slow investments, and that it always 


would be able in case of real need, to find some correspondent to 


extend a helping hand. Commonly the required aid has been 
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forthcoming and in its granting has served to encourage the bad 
habits responsible for this need. As a matter of fact, it many — 
times is the case that the more reckless or improvident the banker 
who, by the grace of an amiable reserve depositary, is able to — 
escape the natural consequences of his shortsightedness, the more _ 
certain is the banker—after it is all over—that he really is a great 
fnancier. When, however, with substantially one consent all © 
banks need help at the same time, and old harbors cannot hold 
all of the distressed ships, those outside the anchorage are apt > 
experience rough weather if not disaster. 

For many years, this country in developing its business of all 
kinds and, under the impetus of keen and oftentimes unsafe com- 
petition in very many lines, in too heavily discounting the future, 
has been greatly abusing credit rules accepted as sound by every _ 
other commercial nation. It is true that in owning only a most _ 
incomplete and inefficient code of banking law, which provided ‘ 
no means of serv ing many most important and necessary situations 


been called upon and used in a never fifty 
years ago. In consequence, conditions recognized as unsound ~ 
have become so fixed as to make very difficult the task of reor- _ 
ganizing banking on lines which, while having safety in view, will © 


upon indulged or permitted practices as vested rights. At the 
larger centers, and, generally speaking, in certain districts of the 
country where a more or less full development of natural resources © 
has permitted specializing in banking, we find established side by _ 
side several classes of financial institutions, each differing from 
the others oftentimes in undertaking primarily some particular _ 
line of banking, but, and most unfortunately, each quite frequently, 


business of a neighbor, thus inducing destructive competition. aS 
In such sections, we find commercial banks, financial banks, mutual ‘. ate 
savings banks, stock savings banks, so called finance companies ==—y 
engaged in purchasing book accounts, building and loan associa- 
tions, both mutual and stock companies, the trust company proper 
and the trust company improper. All touch each other, and, 
broadly speaking, are in such close competition that fundamental 
ea credit rules admittedly sound are trifled with if not altogether 
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The result has been that not only is over-trading 
. by sometime sound customers greatly encouraged, but credit 
is otherwise so freely extended as to make a mockery of rules, 
which each bank feels should be the guide of the other fellow. 

When we leave the relatively highly developed sections, 
centers of large population, we come to the smaller communities, 
then to the rural neighborhoods, and finally to the sparsely settled 
territory where the employment of a scant capital supply means 
unusual risk. As we proceed, we note that while all of the smaller 
neighborhoods offer some business of all of the kinds cared for 
in the large cities, there is not enough of any single line to permit 
specializing, with the very natural and proper consequence that 
three, two, and finally a single institution will undertake to care 
for all of the banking needs of a community. It most unhappily ° 
also is true that forty-eight states have as many different codes 
of laws governing banking within their respective jurisdictions, 
while national legislation, in attempting to standardize certain 
banking practices, has possibly suggested, if not induced, the 
enactment of competitive, if not hostile, state legislation. 

Into such a mixed, contradictory and dangerous banking 
and credit situation was injected in December, 1913, the Federal 
Reserve Act. The law, in recognizing conditions as made by 
practice encouraged or permitted under older statutes, at the same 
time mapped out a program which, in the following, gradually 
will permit banking and business in this country to be readjusted 
on sound lines and in conformity with world practice. The new 
law emphasizes the difference between credits extended in further- 
ing the development of trade and commerce, and credit to be used 
‘in fixed, non-liquid situations or for investment or speculative 
purposes, and in providing means to aid in the production, manu- 
_ facture and distribution of commodities, makes readily available 
for credit purposes, negotiable paper based upon such commodity 
transactions. 

Years ago, when a merchant sold a bill of goods, he would 
receive from his customer either a note or acceptance for the value 
of the invoice, when both parties to the transaction would expect 
the account to be closed by payment of the obligation at its stated 
maturity, made in conformity with trade practice. Such a mer- 
chant when needing credit would offer a bank his customers’ 
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obligations bearing his endorsement, two-name paper reflecting a 
bona fide sale and purchase. As the result of competition, which 
took the form not only of price and profit cutting but of settle-— 
ment terms, the one time usual note or acceptance has practically 
disappeared from many lines of trade, and in its place we have 
on one side of the ledger ‘‘open accounts due from customers,”’ 
while among liabilities appear “bills payable,’ the direct and _ 
generally unsupported obligation of the merchant. Such notes 
issued against the general assets of their makers are what is known 
as “single-name paper.”’ If one could be sure that the average 
merchant would be proof against the temptation either to over- _ 
trade or to inflate reported value of assets, a single-name note ~ 
against liquid assets such as good book accounts, would be just 
as good and as readily collectible as would be the note of one or 
more debtors endorsed by the merchant. Unfortunately, how- 
ever, a very great number of traders do not limit their borrowings 
to an amount fairly related to the total of quickly realizable in- — 
ventory and book accounts made for settlement at a determined 
date. A great many people, especially manufacturers, who are | 
required to make relatively heavy investments in fixed directions, 
as for instance, in real estate or plant account, seem to feel that 
if their notes are good at bottom, that is, upon liquidation of — 
their business, a bank liable for deposits payable on demand should 
be fully satisfied in making them advances out of all proportion 
to quick assets. Again, a man in business will oftentimes invest 
in land or securities so closely as so to “skin” his bank account 
as to make him a chronic borrower. This means that a bank in 
holding his unliquid note, is, in continuously furnishing capital, 
practically his partner in business. Once more, it has come to be 
the habit that three or four men will incorporate for a nominal 
paid in capital and then expect to conduct a large business on 
borrowed money for which is given the note of the small corporation 
with the surety endorsements of its owners. 

None of these severally described notes should be accepted by 
a bank having proper respect for its own obligation to depositors, 
and, most properly, none of such sort of paper is eligible for dis- 
count by a federal reserve bank, which as a matter of prime neces- 
sity must keep its assets in liquid position. With the development 
of the system, the average bank, in appreciating that its non-liquid 
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loans are not available when it needs help, will surely sharply 
discriminate against such loans to the good both of the banks 
and the borrowers of the classes indicated. 

Many merchants enjoying good credit on their single-name 
paper are averse to returning to old time practices, as under exist- 
ing conditions such merchants really are doing a banking business 
on quite a generous scale. They are able to borrow on close 
terms, when they extend open credit to their customers on terms 
which many times yield not only two to four per cent profit on 
the credit itself, but higher prices for goods than otherwise would 
be paid. Not only is the banker’s field thus usurped, but the 
customer is trained to postpone pay day. The chief insecurity to 
creditors in ‘‘open accounts” arises from the fact that the caption 
may mean much or little of value, dependent upon the reliability 
of a merchant or the adroitness of a bookkeeper. Such a heading 
may include long overdue or worthless accounts, or the drawings 
of partners in actual reduction of their reported responsibility. 
A fruitful and increasing source of danger to a creditor relying 
upon quick assets arises from the sale or pledge of specific assets. 
Any practice which will result in preventing the sale or pledge 
of reported assets, with any continuing liability to the seller, 
should be welcomed not only by the banks but by the safe and 
sound business public. In a desire to induce if not compel a 
return to the habits of a time when each sale of merchandise was 
reflected in the instrument used in settlement, the reserve banks, 
under the guidance of the Reserve Board, have established preferen- 
tial rates for ‘‘trade acceptances.”’ Just as soon as the business 
public as a class appreciates the significance of this action, it will 
not only set about obtaining such acceptances, but, when using 
them at bank, will expect such papers to be accorded a favored 
rate. Under the law, rates have been equalized and stabilized 
to all the banks of the country, and just as soon as the public 
realizes what has happened, it also will enjoy the same benefits. 

The law draws sharp distinctions between the classes of paper 
which may or may not be accepted by reserve banks. Within 
the limits set by law, the Reserve Board is required to formulate 
definitions and regulations for the guidance of the banks. This 
task has been anything but a simple one, and in consequence, in 
defining the several classes of paper eligible for rediscount, it was 
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necessary not only to have in mind an ideal impossible of attain-— 
ment at the moment, but conditions known to exist. Practically 
every adult male, engaged in business of any kind and called upon 
to describe a piece of commercial paper, would at once say that 
it would be an instrument given by a purchaser of merchandise — 
to a vendor, and that when negotiated it would be upon the re- 
sponsibility of the two parties primarily concerned in the trans- — 
action. It would just as clearly be understood that a “‘single- 
name” note was not commercial paper. be 
As in practice the banks handle a great volume of single- dt - 


name notes and only an insignificant quantity of real commercial 


stricted to the acceptance only of commercial paper proper would } ae 
not have permitted the reserve banks to be of any service what- | 
ever to the country. In this as in many other respects, the Reserve 
Board, in recognizing conditions as they have existed, most cer- 7 
tainly has in mind the purpose to raise the standard of eligibility _ 
just as soon as the leaven of education has time to do its work. . 
The aim of the reserve banks is to accept only paper made 
for payment by its makers, and where a maturity will mean a 
date of liquidation and not merely a convenient time for dropping — 
in for the purpose of paying interest and leaving a renewal. Paper _ 
held by the reserve banks is to be part of the security upon which 
the currency of the country is to rest, and obviously it is essential 
that this security be sound and real. To insure such qualities, 
the reserve banks must have satisfactory evidence of the ability 
of makers to fulfill their engagements, and in this connection it 
is required that borrowers’ statements be furnished for analysis 
and independent investigation. It is surprising to learn of the © 
number of banks in the country, especially many of those in the 
smaller or rural communities, which, in never having demanded © 
statements from borrowers, loan them money on blind faith in 
their assumed knowledge of a customer’s affairs. Under the 
necessity of furnishing such statements to a reserve bank, a great re 
many member institutions have been obtaining them from cus- | 
tomers, and strange to say, without meeting the trouble anticipated, : 
when in very many instances the member bank in turn is surprised, 
sometimes pleasantly but often the reverse, until many banks have 
expressed appreciation of this pafticular result of the development | . 
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of the law. Any single reserve bank in holding such statements 
has the means of learning where and when credit is being abused, 
and will be able efficiently to correct such abuses, to the very 
material help of members, each of whom many times feels that 
some particular customer is doing all of his borrowing at home. 
Eventually, and particularly in connection with accounts of large 
borrowers, this credit information will be tabulated and assembled 
at some common center, there to serve all the reserve institutions 
and through them the member banks. Then will be the time in 
which, as not before in this country for many years, the obligations 
of the borrower made to be paid will bear some proper relation to 
the really available resources of such borrower. Then also, business 
men, in being denied the privilege to overtrade for the reason that 
their paper will not be eligible for discount, will, in relying more 
upon their own resources, including proper credit, be less exposed 
to temptation to take undue risks to the hazard not only of them- ; 
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BOARD 


a Columbia University, New York City. 


In the reform of our banking system provided in the Federal 
Reserve Act it was recognized that an achievement greatly to be 
desired was the establishment of an open discount market. For the 


was looked upon as a means of helping to safeguard the national _ 
reserves. Furthermore there was unquestionably a general feeling _ 

that to an excessive degree our banking resources had been directed _ ou 
toward investment and speculation rather than toward commercial __ 
ends, and it was believed to be desirable to correct, if possible, any — 
excessive tendency of this kind. Hence, while the Federal Reserve | 
Act attempts to provide for the kind of commercial paper that 
would meet the needs of a good discount market, it essays at the 
same time to exclude from such market the kind of paper that is — 
held to be undesirable. 

Section 13 of the act provides for the rediscount at the Federal 
reserve banks, upon the endorsement of any of its member banks, of | 
“notes, drafts and bills of exchange arising out of actual commercial 
transactions,” but it is left for the Federal Reserve Board to deter-_ 
mine the character of the paper thus available for discount. There 
is express provision, however, for the acceptance for discount of 
paper based on “staple agricultural products or other goods, wares 
or merchandise,” and there is similarly an express rejection of 
bills “covering merely investments or issued or drawn for the pur- 
pose of carrying or trading in stocks, bonds,” etc., except securities _ 
issued by the government of the United States. The maturity of 
bills acceptable for discount is also limited to ninety days although 
special provision is made for six months’ agricultural and live 
stock paper. Furthermore, specific provision is made for the 
development of acceptances in the field of exports and imports, 


domestic situation such a market was regards essential to the 
free flow of banking credits from section to section. Internationally — ’ 
an open market to which the foreign banker might be attracted 
Py 
\ 
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drafts, and bills of exchange arising out of actual commercial 


_ 

although even in that field limits are imposed on the amounts that 
a member bank may accept for individuals, firms, etc. and that it 
may accept in toto, while limits are similarly imposed on the reserye 
banks themselves in their dealings with member banks. The orig- 
inal acceptances by member banks may be of a maturity up to 
six months, but the rediscounts at the reserve banks are limited to 
three months’ maturity. Finally, in section 14 the act provides 
that ‘“‘any federal reserve bank may under rules and regulations 
prescribed by the Federal Reserve Board’’ purchase and sell in the 
open market from or to anybody “cable transfers and bankers’ 
acceptances and bills of exchange’”’ of the kinds and maturities 
made eligible for rediscount ‘‘ with or without the indorsement of a 
member bank.” 

In other words, as a basis of the projected discount market, the 
act provides for three kinds of paper as follows: (a) Commercial 
paper, namely “notes, drafts and bills of exchange arising out of 
actual commercial transactions,’ that is paper “‘issued or drawn for 
agricultural, industrial or commercial purposes, or the proceeds of 
which have been used or are to be used for such purposes”; (b) 
commodity paper, namely paper secured by “‘staple agricultural 
products or other goods, wares or merchandise’’; and, lastly (ce) 
acceptances growing out of exports and of imports. But while the 
act itself imposes certain requirements on the paper eligible for 
rediscount at, or for purchase by, the federal reserve banks, it im- 
poses on the Federal Reserve Board the responsibility of determining 
in detail the character of such paper. 

In view of the peculiar development of American credit methods 
in the past, there arose, after the passage of the Federal Reserve 
Act, the liveliest discussion as to the manner in which the Reserve 
Board should exercise the responsibility thus entrusted to it. Owing 
to the specific provisions of the act there was no serious difference of 
opinion about commodity paper and about acceptances growing 
out of exports and imports. But with respect to the “notes, 


transactions” the discussion waxed warm. The issue was drawn 
- between what is known as “single-name paper” and what on the 
_ other hand is known as “double-name paper.” There is no occa- 
sion in this place for referring to the sundry interesting represen- 
tations made by both sides. Suffice it to say that the question 
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involved first, the desirability of including single-name paper at 
all, and second, assuming a definition of character broad enough 
to include it, the further question as to whether for discount pur- 
poses there should not be a discrimination against single-name paper 
in favor of double-name paper. In view of the widespread depend- | 
ence upon single-name paper in the United States, however, there 
was also much difference of opinion as to whether the two-name _ 
system could be successfully propagated here. 

In the administration of the Reserve Act this question of com- 
mercial paper was one of the first that the Reserve Board had to 
face, and it is the purpose of this paper to set forth what has been 
done by the Board in this connection. 

In its early deliberations the board was aided by a careful | 
report prepared by a committee of banking experts, headed by Dr. 
H. Parker Willis, who subsequently became the Secretary of the 
Board. This committee had been selected by the Reserve Bank _ 
Organization Committee to study the whole question of the or- 
ganization of the reserve banks. It made a scholarly report cover- 
ing every important question of technique and principle, and, while _ 
its report was at first confidential, the Reserve Board reproduced © 
in its own First Annual Report much of the material presented in 
the confidential report of the committee. Attention here is directed 
toward what the committee had to say concerning commercial 
paper." | 

After setting forth clearly the essentials af the question the com- | 
mittee came to the conclusion that it was clearly the intention of 
Congress to include in the paper eligible for rediscount single-name 
paper having the prescribed qualifications. It based its con- _ 
clusion on the fact that the act specifically mentioned not only the | 
instruments the proceeds of which had been used for agricultural, 
industrial and commercial transactions, but also those which were 
to be used for such purposes. A two-name bill assumes a transac- — 
tion completed; hence a contemplated transaction could hardly 
give rise in advance to a two-name bill. But the committee pointed 
out that while single-name paper was to be included there must be 
no doubt about the use of the proceeds for strictly commercial — 
purposes. 
The committee then discussed the means that might be em- 
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a. ployed for preventing the use of the proceeds of rediscounted. paper 
for the forbidden purposes of obtaining current capital and of 
financing speculation. It pointed out that in practice it would 
be impossible as well as unnecessary to insure the use in the permitted 
directions of the particular sum advanced by the banks on redis- 
counted paper as long as there was the assurance that “an equal 
sum drawn from the liquid resources of the concern receiving the 
advance is so applied.” In other words, according to the commit- 
tee, it is a question simply as to whether the person or firm getting 
the advance “‘is engaged in actual business of the kind referred to 
and is in liquid condition.”* That the committee favored, however, 
as full a restriction of single-name paper as possible is indicated in 
the statement that “wherever possible the proportion of single- 
name paper allowed to figure in the rediscounts of a federal reserve 
bank should be confined to the lowest basis consistent with the 
welfare and convenience of the business community.” 

The committee also suggested several means of accelerating 
the development of two-name paper and, at the same time, of 
y restricting single-name paper. It looked with favor on a “‘differ- 
ential rate” slightly in favor of double-name paper. It suggested 
the possibility of “restricting the total amount of single-name 
paper admitted to rediscount to a given percentage of the gross 
rediscounts of the reserve bank in question.”* Along this same 
line the committee deemed worthy of mention also that note 
brokers might be required under certain conditions personally to 
indorse the single-name paper which they offer for sale to the banks 
_of the reserve system. 

At the conclusion of its discussion of this subject the com- 
mittee summed up its recommendations and enumerated the points 
that it considered essential in determining the practice of the 
reserve banks. Single-name paper must of course be considered 
eligible, but the committee stated that owing to the possibility of 
using single-name paper for purposes of speculation the responsi- 
bility must devolve upon the member banks to see to it that funds 
originally derived from the sale of single-name paper are properly 
applied. Furthermore the committee believed that the drawer of 
single-name paper should secure his financial responsibility by 4 
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roper statement and that, when presented for rediscount, his 
paper should have in addition to the member bank’s indorsement a _a 
statement signed by an officer of the bank that to his “best knowl- ; 
edge and belief” the proceeds of the paper had been or were to be 
used for business of a strictly current nature and not for what might 
be construed as merely an investment. 

As to two-name paper the committee believed that by a cus- 
tomary credit statement the responsibility of either maker or en- 
dorser should be reasonably assured by the member bank presenting 
the paper for discount, and, further, that in the original discount 
the practice ought to be to require that at least one of the parties 
involved file a statement with the member bank. Lastly the com- 
mittee recommended separate schedules and statements for the 
two kinds of paper. 

The action taken by the Reserve Board itself in connection 
with the paper eligible for rediscount and with that eligible for the 
open market operations of the reserve banks, is to be found in a 
series of circulars and regulations issued by the board from time 
to time, as circumstances seemed to demand. In connection with 
the promulgation of its regulations the board has adopted the happy 
practice of issuing at the same time an explanatory circular. Hence 
taking the circulars and the regulations together it is possible to see a 
very clearly what the general attitude of the board really isonthe 
subjects dealt with in the circular. 

Two sets of circulars and regulations, dealing with the subject __ 
of commercial paper in general have been issued.‘ A careful com- 
parison of these will disclose the fact that while accepting single- 
name paper as eligible for rediscount, the board originally proposed 
a drastic system of control which was, however, considerably modi- 
fied later on. 

In the first circular the board stated that it wished to make 
both kinds of paper available, but it emphasized the principle that 
paper representing permanent investments must be excluded. 
Paper, the board said, should be essentially self-liquidating, and 
bills would meet this requirement, when they represented “in 
every case some distinct step or stage in the productive or dis- 
tributive process—the progression of goods from producer to con- 


* Circular No. 13 of 1914 and No. 3 of 1915; Regulations 2 and 4 of 1914 and 
Bof 1915. 
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sumers.”’ In the second circular, which accompanied the modified 
and more liberal regulations superseding those originally issued, the 
board stated that it had ‘not modified its views upon the general 
principles” which in the earlier circular and regulations had been 
“expressed as being of fundamental importance in the best devel- 
opment of the new system.” In other words, the Reserve Board 
apparently desired it to be understood that while it was willing to 
4 meet the exigencies of the actual situation, it stood its ground on the 
question of principle. 

In the first regulation (No. 2 of 1914), dealing with the question 
of eligibility, the board points out that the Reserve Act forbids the 
acceptance for rediscount by the reserve banks of notes, drafts and 
bills of exchange covering ‘‘merely investments.”’ But as any funds 
employed in agriculture industry and commerce are quasi-invest- 
ments, the Board held that the significance of the prohibition was 
_ to be sought in the word “merely.” From this point of view those 
bills are ineligible whose proceeds have been or are to be used in 
_ permanent or fixed forms of any kind. This applies also to paper 
arising from the purchase of commodities, agric ultural or otherwise, 
_ when such purchase is merely speculativ e and is “not connected 
- with an ultimate process of manufacturing or distribution.” 
In the superseding regulation the board took the same posi- 
r - tion. Only such bills were considered eligible whose proceeds had 
been used or were to be used “‘in producing, purchasing, carrying or 
marketing goods in one or more of the steps of the process of pro- 
duction, manufacture and distribution.’”’ But in this connection 
the board made a concession. The new regulation provided that 
“it may be considered a sufficient evidence of compliance 
‘if the borrower shows by statement or otherwise that he hese a 
~ reasonable excess of quick assets over his current liabilities on open 
- accounts, short-term notes or otherwise.” In other words it was 
not necessary that the specific funds received from the discount of 
- particular paper be used for the required purposes if such funds 
were offset by adequately liquid investments of the kind men- 
tioned. This, it will be recalled, is in accordance with the rec- 
ommendation made by the committee to whose report to the 
Organization Committee reference has already been made. 

More significant changes were made by the board in connec- 
tion with the methods prescribed for determining the eligible 
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character of paper. The early regulation provided that until Janu- by 
ary 15, 1915, it would suffice if a proper officer from the bank apply- — 
ing for the rediscount made a statement that “of his knowledge — - 
and belief” the original discount was for a purpose contemplated by — 
the law. But it was provided that after January 15, 1915, all 
paper offered for rediscount must bear on its face, or by indorsement, _ 
a statement to the effect that such paper was eligible for rediscount _ 
under the regulations of the Board, and must indicate the number 
of the credit file of the member bank originally purchasing such | 
paper, in which file the member bank held evidence as to the lawful © 
application of the funds advanced. It was also provided that these — 
files should be open for inspection by proper examiners and that 
copies should be furnished on request to the reserve bank con- — > 
cerned. The regulation also indicated that the information to be =—=—- 
found in the file ought to cover “the financial responsibility of the «= 
borrower, including a short general description of the character of 
the business, the balance sheet” as well as profit and loss account. 
There was also some detailed specification of the items in the bal- 
ance sheet with the idea of preventing the possibility of a sale of 
short time paper against slow or permanent investments. Further- 
more there was also the requirement that the statement show the 
maximum aggregate amount up to which the concern supplying _ 
the paper expected to borrow, and the regulation stated that such — 


firm ought to obligate itself not to exceed such maximum except with 
the consent of the member bank with which it was dealing. The 
regulation finally put the whole responsibility of assuring the law- 4 
ful character of the paper offered for discount squarely on the 
shoulders of the member bank. It provided that “the affixing ee, 
of the stamp stating such paper to be eligible for rediscount will 
be considered a solemn and binding declaration by the member _ 
bank that the statement has been examined from this point of view — 
and that the paper bought complies with all the requirements of 
the law and of the regulations hereby imposed.” . 
These rather strong requirements were of course never put into aes. y 
effect. Before January 15, 1915, they were suspended, and they 
were then finally superseded by Regulation 3 of 1915. Moreover, 
while the method prescribed in the new regulation for certifying 
the eligibility of paper is more liberal than that in the original reg- 


4 
pes 
‘> Va 
ve | 
7 
\ 


112 


ulation, provision was also made that it should become effective 
only after July 15. 
= Under the new regulation a bank applying for a discount must 
simply certify, over the signature of a duly authorized officer, that 
to the best of its knowledge and belief the bill was issued for 
_ purpose that made it eligible for rediscount. Instead of requiring 
a credit statement from each borrower the new regulation simply 
recommends one, although in its circular accompanying the regula- 
tion the Board strongly urges banks to get their customers into the 
habit of making statements. 

Express provision for the waiving of statements is made in cer- 
tain cases where bills offered for rediscount were originally dis- 
counted by member banks for their depositors. The statement may 
be waived where the paper is “ bona fide two-name’”’ or, as the regula- 
tion has it, “if the bill bears the signature of the purchaser and the 
seller of the goods, and presents prima facie evidence that it was is- 
sued for goods actually purchased or sold.” The statement may be 
waived even for single-name paper if, for the depositor concerned, the 
aggregate amount of obligations actually rediscounted or offered for 
rediscount does not exceed $5,000, or 10 per cent of the paid-in cap- 
ital of the member bank should $5,000 be in excess of such percent- 
age. Finally the statement may be waived where the bill is secured 
by an approved warehouse receipt covering readily marketable sta- 
ples. But where the statement is thus waived the member bank 
must certify on the rediscount application blank, in whatever man- 
ner the reserve bank may require, to the conditions underlying the 
transaction. The regulation further requires that member banks 
certify on their letters of application for rediscount whether the 
paper offered be depositor’s paper or purchased paper (paper 
bought from note brokers), or paper rediscounted for other member 
banks and whether statements are on file. Where statements are 
not on file the reserve banks must assume responsibility as to the 
character of the paper, and in tlie exercise of this responsibility the 
reserve banks must get any information necessary from the member 
banks. 

It would thus appear that a member bank is responsible in first 
instance for the proper application of the proceeds of a bill offered for 
rediscount. The member banks are urged to keep credit files in all 

cases so that adequate statements rendered by their clients may be 
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kept on reference. The board evidently intends that these state- 
ments shall be required in the case of rediscounted paper bought 
from bill brokers and in the case of single-name paper offered for 
rediscount where the amount exceeds 10 per cent of the paid-in 
capital of the reserve bank or an absolute amount of $5,000 should 
such sum exceed 10 per cent of the capital. Where statements are 
not required the responsibility of determining the character of the © 
paper rests on the reserve banks themselves, and where the state- 
ments are specifically waived the conditions on which they are 
waived must be certified to the satisfaction of the reserve bank by 
the member bank offering the paper. 

One further point must be made in this connection. Section 
14 of the Federal Reserve Act permits the reserve bank's under regu- — 
lations prescribed by the board to purchase and sell in the open 
market ‘‘cable transfers, bankers’ acceptances and bills of exchange 
of the kinds and maturities by this Act made eligible for rediscount — 
with or without the indorsement of a member bank.” The ques- 
tion naturally arose as to the meaning of “bills of exchange’’ in this 
clause. In a letter sent under date of October 8, 1915, the board 
answered this question. It held that Congress wished to draw a 
distinction in section 13 and 14 between the different forms of 
commercial paper, making “notes, drafts and bills of exchange”’ 
of the proper character and maturity eligible for rediscount, but 
excluding “notes and drafts’ from the open market operations. 
Hence the board held that ‘‘ promissory notes, even though bearing _ 
an additional indorsement, must be regarded as excluded from 
open market purchases.’”’ This therefore precludes the purchase 
by the reserve banks of single-name paper unless it is offered for 
rediscount under section 13 and carries a member bank’s indorse- | 
ment. 


Trade Acceptances 

_ The Reserve Board, as has been seen, made no secret of the 
fact that it desired to see the development in the United States of a 
two-name paper comparable with the bills that grow out of trade 
acceptances in Europe. Most students have recognized that the 
establishment and maintenance of an open discount market in the 

United States would be impossible without a large and steady 

Volume of such paper. Hence it was to be expected that as soon 
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as it deemed wise the Reserve Board would make some special 
provision for trade acceptances. 

The subject was specifically dealt with for the first time by the 
Reserve Board in Circular No. 16 and Regulation P, series of 1915, 
issued July 15, 1915. 

In its circular the board states that “trade acceptances” 
constitute a distinct class of commercial paper, and indicates its 
readiness to approve for such paper “a rate somewhat lower than 
that applicable to other commercial paper.’”’ In this way the 
Board believes that it will assist ‘‘in developing a class of ‘double- 
name’ paper which has shown itself in so many countries a desirable 
form of investment and an important factor in modern commercial 
banking systems.” 

The regulation concerning trade acceptances is divided into 
three parts, dealing respectively with definition, with character of 
the paper eligible and with the method of certifying eligibility. 
The trade acceptance is defined as a bill of exchange 


drawn to order and having a definite maturity and payable in dollars in the 
United States, the obligation to pay which has been accepted by an acknowledg- 
ment, written or stamped and signed across the face of the instrument, by the 
company, firm, corporation or person upon whom it is drawn; such agreement to 
be to the effect that the acceptor will pay at maturity according to its tenor, 
such draft or bill without qualifying conditions. 


A trade acceptance to be eligible for rediscount must bear the 
indorsement of a member bank, accompanied by waiver of demand 
notice and protest; it ““must have a maturity at time of discount 
of not more than 90 days” and it ‘‘must be accepted by the pur- 
chaser of goods sold to him by the drawer of the bill, and the bill 
must have been drawn against indebtedness expressly incurred by 
the acceptor in the purchase of such goods.”’ In other words it is 
only where the trade acceptance grows out of the actual sale and 
purchase of goods that it becomes eligible for rediscount. Accom- 
modation drafts, etc., are excluded. In rediscounting a trade 
acceptance the reserve bank must be satisfied that it was properly 
drawn, and the necessary evidence to that effect must appear on its 
face or be supplied in the form of a supplementary certification. 
But the reserve bank may at its discretion inquire into the nature 
of the transaction underlying the acceptance. 
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Commodity Paper 


Commodity paper like trade acceptances was encouraged bythe © 
Reserve Board in Regulation B, series of 1915, previously discussed. 
In this regulation the requirement of a financial statement from the 
borrower offering proper commodity security was specifically waived, 
but in Regulation 1, series of 1915, issued September 3, 1915, the 
Reserve Board provided for preferential rates for commodity paper. 
In explaining the regulation in Circular 17 which accompanied it 
the board expressed the belief that ‘‘this new class of paper with 
its special rates will prove of particular efficacy in meeting the _ 
seasonal demands for credit facilities in the crop-producing dis- 
tricts.” 

The board defined commodity paper as ‘“‘a note draft or bill 
of exchange secured by warehouse terminal receipts, or shipping ~ 
documents covering approved and readily marketable, non-per- 
ishable staples, properly insured.” Besides requiring that the 
paper comply with the statutory demand as to indorsement and 
maturity, the board fixed the maximum interest that might be 
charged. It did this by including in the regulation the statement 
that eligible paper is that (meeting the other requirements) “on 
which the rate of interest or discount, including commission charged 
the maker, does not exceed 6 per cent per annum.” The signifi- 
cance of this is obvious. Moreover in its circular the board said 
that in authorizing special rates it would “rely on the federal 
reserve banks to adopt a policy which will result in securing for the 
ultimate borrowers the extension of credit on moderate terms by 
member banks.” It suggested the possibility of a discrimination 
inrate as between trade acceptances and commodity paper but it 
left the determination of this question to the several reserve banks. 
The board also left to the reserve banks the preparation of such 
regulations covering warehouse receipts, etc., as the needs of the 
several districts might require. 

This regulation gives the farmer of the United States a chance 
to borrow on his garnered crops as he never could before. More- 
over the limitation of the interest charged is of more than passing 
significance. Nothing of this kind has probably happened in the 
United States before. Moreover, at the time the “commodity 
paper” regulation was promulgated the Secretary of the Treasury 
made special deposits of government funds in the reserve banks in 
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the South. Had the Reserve Board not codperated with the 
Secretary by limiting the original interest charge in its definition 
of eligible commodity paper, the Secretary intended to place the 
deposits directly in the national banks instead of in the reserve banks 
and to impose the limitation of a 6 per cent rate as a condition of 
such deposit. While commodity paper is, of course, of great im- 
portance, its character is not such as to give it the same broad status 
in an open discount market that may be claimed for the trade 
acceptances. The Reserve Board recognized this in suggesting 
the possibility of different degrees of preference for the two kinds of 


Section 13 of the Federal Reserve Act permits the reserve 
banks to rediscount acceptances growing out of exports and im- 
ports and bearing the indorsement of a member bank. Section 
14 of the act permits the reserve banks under regulations prescribed 
by the Reserve Board to engage in open market dealings in cable 
transfers, bankers’ acceptances and bills of exchange eligible for 
discount. 

“Trade acceptances,” it will be recalled, were defined by the 
board as a special form of bill of exchange, growing out of the 
acceptance, by a buyer of goods, of a draft drawn on him by the 
seller. In other words “trade acceptances” can arise only as be- 
tween a buyer and seller of goods in a specific exchange transaction. 
This form of acceptance is looked upon as a desirable substitute 
for single-name paper and a preferential rate for it was authorized 
in the hope of hastening its general domestic use. But “trade 
acceptances” do not come under the ‘‘acceptances’’ specifically 
provided for in the act under Sections 13 and 14. “ Acceptances” 
that are distinct from ‘‘trade acceptances” are those which may 
arise from transactions not involving directly buyers or sellers of 
goods. The use of acceptances of this kind is limited by the act to 
transactions based on exports or imports. Further it would appear 
that “acceptances” by bankers are subject to the open market 
dealings without a member bank’s indorsement, but acceptances 
by those other than bankers can be offered for rediscount only with 
a member bank’s indorsement. 

Py The Reserve Board first dealt with the subject in Circular No. 
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and in Regulation D, series of 1915, issued in February. This 
circular and regulation were superseded in April by Circular No. 11 
and Regulation J. The superseding circular and regulation were 
made necessary by the fact that Congress had amended the Reserve 
Act to increase the amount of ‘‘acceptances” that member banks 
might undertake, and also the amount that reserve banks might — 
rediscount. Furthermore, the newer regulation permitted a banker 
to originate an “‘acceptance”’ as well as to receive one, and, where 
goods were to be released before a bill was paid, permitted the © 
substitution of adequate security for the goods which originally 
represented the “actually existing values” against which the bill 
was drawn. In other respects the two sets of circulars and regu- 
lations were substantially identical. 

In the circular the board discussed the general aspects of the 
acceptance business. It referred to the newness of the business 
in the United States but predicted for it a certain development. 
Hence while it considered that priority should be given to the redis- 
count of acceptances with the indorsement of a member bank, as 
provided in section 13, it declared its unwillingness to restrict the 
business to that field. The position of the acceptance in the world 
discount market induced the board to permit the reserve banks 
considerable latitude in the fixing of rates for acceptances, but the 
board declares it to be in harmony with the spirit of the act to 
accord preferential rates to acceptances bearing member banks’ 
indorsements. Furthermore it urges upon the reserve banks that 
when acceptances bearing member banks’ indorsements are not 
available in adequate amounts or on satisfactory terms, the effort 
should be-made to get acceptances bearing a responsible signature 
of some person other than the drawer and the acceptor and prefera- 
bly that of a bank or banker. In other words, the board considered 
it desirable, wherever possible, to have a banker’s name on the 
acceptance. 

In the regulation the board established the basis on which the 
dligibility of acceptances for rediscount at the rates for bankers’ 
acceptances was to be determined. In the first place the acceptance 
must have been made by a bank (member or non-member), by a 
trust company, or by some person or firm engaged in the business of 
accepting or discounting. It must not have been drawn or renewed 
iter surrender of goods to purchaser. In the second place it must 
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bear on its face satisfactory evidence that it originated in a bong 
fide export or import sale. Thirdly, where the acceptance is by 
a “banker” other than a member bank, the acceptor must have 
agreed in writing to furnish the reserve bank of the district cop. 
cerned with information concerning the nature of the transaction 
out of which the acceptance grew. Furthermore, in view of the 
limitations of the maximum amounts of acceptances prescribed by 
the act itself, the board rules that a banker’s acceptance may be 
considered as drawn in good faith against actually existing values 
when the acceptor is secured by a lien on, or by transfer of title to, 
the goods to be transported; or, in case of release of the goods before 
payment of the acceptance, by the substitution of other adequate se- 
curity. The total amount of such acceptances by a single “ banker” 
purchased by a federal reserve bank was in no case to exceed 25 
per cent of the paid-in capital of the reserve bank, and, in the case 
of bills unsecured by liens, by transfer of title or by other acceptable 
security, the maximum is 5 per cent of such paid-in capital. 

The acceptances acquired from member banks under section 
13 must naturally bear the indorsement of the member bank. As 
already indicated, those acquired in the open market need not have 
a member bank’s indorsement, but where an acceptance lacks such 
indorsement the regulation provides that it shall not be purchased 
by a federal reserve bank unless the reserve bank has secured a 
satisfactory financial statement of the acceptor in a form approved 
by the board. 

In Regulation K issued concurrently with Regulation J in 
April, the board laid down the general conditions according to 
which a member bank may obtain permission to accept up to the 
full amount rather than up to simply half of its capital and surplus. 
According to this regulation, a bank must first make application to 
the reserve bank of its district which must report on the standing 
of the applicant and upon the general needs in the district for the 
service. Each applicant must have an unimpaired surplus of not 
less than 20 per cent of its paid-in capital, and before it can begin 
the acceptance business its application must be approved by the 
Reserve Board. It is apparent from this regulation that it is the 
purpose of the board to establish firmly at the outset the quality 
of American acceptances in so far as the board’s power and influence 


may accomplish this purpose. 
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very hopefully about the actual development of the acceptance 
business. It referred to the growing appreciation of the acceptance 
as a credit instrument and to the broadening of the facilities offered 
by banks for this purpose. A stable acceptance market depends, 
the board said, on a large steady volume and low steady rates. 
The board also reported that reliable firms were beginning to quote 
“forward rates” so that exporters abroad could calculate the relative | 
value of “sterling” and “dollar” acceptances. This, said the board, 
is of 

fundamental importance in the development of the acceptance business. When 

the movement of our exports and imports has been sufficiently standardized 
through bankers’ acceptances, so that it may be facilitated as easily in the New 
York market as in the London market even though the volume inthe New York 
market may be much smaller, we should be enabled readily in the future, when — 
we wish to protect our reserves or when they are needed for domestic expansion or 
seasonal movements of commodities, to deflect the financing of our foreign trade — 
from New York to London by raising New York rates above London rates and — 
making it cheaper for the shipper to draw on London than on New York. Con- 
versely when we are ready to finance it again we should be able, in normal 
times, to recover the business from London by reducing our rates below those of r ; 
London. 


By September the development of the acceptance business 
had reached a point where the board felt that further extension | 
might safely be provided for. Under date of September 7 the _ 
board issued a new circular and regulation covering the subject. 
The important changes made were in the section of the regulation 
dealing with eligibility. In the earlier regulation the renewal of a 
bill after the goods had been released to the purchaser was forbidden. 
Under the new regulation renewal is permitted ‘for such reasonable 
period as may have been agreed upon at the time of the opening | 
of the credit . . . . provided that the bill must not contain — 
or be subject to any condition whereby the holder thereof is obli- _ 
gated to renew the same at maturity.’’ Furthermore the definition 
of “actually existing values,’ as found in the clause which specific- 
ally exempts from the limitations imposed on other acceptances, _ 
bills drawn against “actually existing values,” was broadened. 
The clause “in case of release of goods before payment of the 
acceptance’’ was omitted, and the definition was then made to cover 


all acceptances secured by a lien or by the transfer of title of the - 
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goods to be transported and also acceptances secured simply “by 
other adequate security.” Finally, instead of limiting at a fixed 
rate of 5 per cent of the paid-in capital of a reserve bank the amount 
of acceptances drawn by a single drawer and discounted by a federal 
reserve bank, and at a fixed rate of 25 per cent of such capital the 
acceptances accepted by a single firm and discounted at the reserve 
bank, the Board declared simply that it will from time to time fix 
the percentage. This obviously provides a much more elastic 
arrangement. 

In Circular No. 19 and in Regulation §, series of 1915, and issued 
November 29, the Board. broadened the acceptance business even 
more. The new circular and regulation supersede Regulation R 
issued in September in so far as the September regulation deals 
with the open market purchases of acceptances under section 14 
of the Reserve Act. The new regulation does not bear on the 
purchases or re-discount of acceptances under section 13 of the 
act. 

The essence of the November regulation is the broadening of 
the definition of eligibility so that domestic as well as foreign accept- 
ances may be purchased in the open market by reserve banks. 
Such domestic acceptances are authorized by the laws of some of 
the states, and in its circular the board stated that it did not 
feel justified “when admitting state banks and trust companies 
into the Federal Reserve system, in stipulating that such domestic 
acceptances should not be continued under reasonable limitations 
as a part of their business.’’ A distinction is drawn in the regu- 
lation between “foreign” and “domestic” acceptances. The general 
limitations and prescriptions concerning amounts purchased, etc., 
remain intact. The character of the eligible “foreign’’ acceptances 
is not changed. There is introduced merely the definition of the 
newly eligible domestic paper. This must be based on a transac- 
tion covering the shipment of goods, attested by shipping docu- 
ments, or it must be secured by a warehouse receipt covering 
readily marketable staples or by the pledge of the goods actually 
sold. That the acceptance covers such a transaction must be 
established by evidence borne on its face or submitted in some 
other satisfactory form. 

Summarizing the accomplishments of the board in the broad 
field of commercial paper we may say that while the board has 
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recognized the exigencies of the actual credit situation by accepting 
for rediscount ‘‘single-name” paper, it has excluded such paper | 
from the open market operations, and it has endeavored by means a 
of statements, etc., to safeguard its general character. But in 
addition to insuring the character of single-name paper rediscounted 
by the reserve banks, it has sought in the form of “trade accept- 
ances,” for which it authorized preferential rates, to encourage the 
development of a satisfactory two-name paper. To meet the needs 
of the farmer it has provided preferential treatment for “commodity 
paper”—although not necessarily on the same basis of preference — ote 
accorded to trade acceptances. Finally, to supply paper acceptable a ; t, 
alike to domestic and foreign bankers, it has made provision for _ : 
bankers’ acceptances, giving an interpretation of the term suffi- 
ciently broad to permit the development of “‘acceptance”’ firms of __ 
the English type. One more important form remains to be devel- _ 
oped—the dollar “finance bill.” Finance bills in dollars would | 
seem to be precluded by the act itself because such bills are not 
based on the export or import of commodities, yet the finance bill 

is necessary to any market aspiring to financial supremacy. Fi- 
nance bills will be possible, however, only when some provision is 
made for them through the amendment of the act itself. tity: 5 
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SOME PHASES OF THE NEW CHECK COLLECTION 
SYSTEM 


- 


Instructor in Finance, Wharton School of Finance and Commerce, University of 
Pennsylvania. 


; It is not the purpose of this article to discuss all phases of the 
check collection system under the Federal Reserve Act, but to 
take up several fundamental problems with which the system of 
intra-district collection already inaugurated has to contend. This 
subject affects not only the bankers, both large and small, but 
also the business man who uses checks and drafts in the payment 
and collection of accounts. 

The enormous volume of checks used daily in the transaction 
of business in the United States has created a problem which 
bankers of the country find very difficult to solve satisfactorily. 
This problem is by no means a new one but at this time the national 
agitation for a remedy is more widespread. In framing the Federal 
Reserve Act considerable attention was directed to this subject, 
with the result that provisions were made facilitating a solution, 
national in scope. The act, to a large degree, leaves the solution of 
the check collection problem to the Federal Reserve Board and the 
_ Federal reserve banks. In general, the law provides that a Federal 
reserve bank may receive on deposit from its member banks not 
only cash, but checks and drafts drawn upon other solvent members. 

_ This implies that the reserve bank has the power to collect these 
al items. The law further provides that each reserve bank “shall 

; receive on deposit at par from member banks . . . . checks 
ofl and drafts drawn upon any of its depositors.” In other words, 
the reserve bank is compelled to accept at par the checks drawn 
on its members when deposited by a member. The law further 
states that this does not necessarily mean free of all charge, for 
“the Federal Reserve Board shall by rule, fix the charges to be 
collected by the member banks from its patrons whose checks are 
cleared through the Federal reserve bank and the charge which 
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may be imposed for the service of clearing or collection rendered — = 
by the Federal reserve bank.”’ 

That the Board fully realizes the importance of the clearing = 
functions and its responsibility for the success of the system is 
evident, for in the first annual report is found the following state- 
ment: “From the beginning, the Board has regarded the organiza- 
tion of these clearing functions as one of the most important re- 
sponsibilities with which it is charged under the Act, as well as one 
of its most difficult and intricate problems.” 

The committee of experts that advised and codéperated with 
the Board in preparing a plan of organization for the reserve banks a we 
recommended in part as follows: : 


clearing system shall be inaugurated by every Federal reserve bank at the earliest 
possible moment consistent with success. This system should further be contin- — 
ued and extended as rapidly as is reasonably possible until it extends to all 
classes of operations and provides for the clearing of items drawn on both member . 
and non-member banks. The facilities of the reserve banks should be used both X 
locally and for out-of-town checks in the broadest possible sense and under 
conditions which will place the member banks upon a satisfactory basis of com- ie 
petition with non-members while giving to the customer of member banks 

the advantage of a system of par collection wherever possible and of collection ‘eh 
at cost wherever charge must be made. . . . . Having in mind the fact ; 
that.the banks cannot perform their full functions in this respect at the very 
outset, it is, however, recommended that they start only with a partial system — 
of clearings, subsequently extending this as they become able to do so. 


It is strongly believed and recommended that a complete and thorough i. 


The matter of carrying into effect the collection departments _ = 
of the several reserve banks was left to each bank individually. 
However, all systems are practically alike. For the present, the 
system provides for intra-district clearings only,’ that is checks 
received from and drawn on member banks of the same district. © Re) 
All members of the Federal reserve system are eligible to member- te 
ship in the collection system of their respective reserve banks. — 
Membership in the collection system is voluntary and it is provided __ 
that members may withdraw upon thirty days’ notice. Thereserve _ 
bank acts as agent only, receiving and forwarding the items, — 
assuming no responsibility for final payment. The member bank 
agrees to abide by all regulations governing the system. Members 


. Drafts on other Federal reserve banks are received on a delayed credit 
asis. 
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are given immediate credit? for items payable on demand which 
are drawn on members of the collection system in their district, if 
presented at the reserve bank before two o’clock (twelve o'clock 
Saturday), and agree to be charged immediately for all checks 
drawn on them, received at the Federal reserve bank from members 
of the collection system. In other words, the arrangement js a 
reciprocal plan. Further it is agreed that the reserve of the member 
bank which is kept with the reserve bank is not to be impaired; but, 
that a sufficient fund, to be determined by experience, over and 
above the reserve, is to be maintained to cover collection debts, 
Although the system is known as a collection system the Federal 
reserve bank really acts as a clearing house for its members. 

The system does not pretend to supersede methods already 
efficient in check collection—of which the most common illustration 
is the city clearing house which performs admirably the local check 
clearing service among its members. Where banks located in adjoin- 
ing communities can collect items more efficiently by direct commu- 
nication than could be done through their reserve bank located at a 
point more remote—for the element of time is all important—the 
reserve bank does not expect or desire to handle the items. 

The system of deposited reserves under the National Bank 
Act is responsible for a large part of the difficulty which we are 
now experiencing in solving this problem. Roughly speaking there 
are two classes of banks, under the National Bank Act, city and 
country banks. The city banks are authorized by law to hold a 
considerable part of the reserves of the country banks. These 
reserves have been built up and maintained in part by the shipment 
of currency but the greater part—probably 95 per cent of such 
balances—represents checks, drafts and other items drawn upon 
banks in other localities which have been sent by the country bank 
to its city correspondent for credit and collection. Thus, upon 
this city agent has fallen, though not against his will, the burden of 
collecting these items, in other words, converting them into avail- 
able loanable funds. The country banker has not as a rule under- 
taken to collect these checks individually, for because of competition 
_ for accounts the reserve city banker has performed this service free 
2 District No. 12 (San Francisco) is working on a deferred credit and deferred 


debit basis, based upon the time required to forward the check to its destination 
and receive a remittance for it. 
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of charge or at a very small cost. On the other hand it has been 
the reserve balances which the country banker has maintained in 
the city bank that have compensated the city bank for this collection 
service rendered. In addition the city banker pays a small rate 
of interest on these balances, usually 2 per cent. In some cases 
the arrangement is put upon a more favorable basis for the country 
banker, as the reserve agent sends to the country banker all checks 
drawn on the banks in the locality of the correspondent. The 
country banker collects these items and remits by a draft drawn 
upon his city correspondent, after deducting a collection charge 
for the service. 

It is important to note that, generally speaking, the city banks 
have been largely exchange paying banks, contrasted with the 
country banks which have been exchange charging banks. When a 
system is about to be introduced whereby exchange charges are to be 
regulated to the point of elimination, if possible, it is the exchange 
charging bank which is least enthusiastic. The country banker 
has felt that the elimination of exchange charges is a reduction of his 
profits, while the exchange paying bank—the city bank—has been 
glad to join the system because it is thereby enabled to reduce 
expenses. An examination of the roster of banks which have 
joined the voluntary reciprocal collection system inaugurated by 
the reserve banks, shows that this situation has developed. The 
city banks almost without exception have gone into the system, 
whereas less than one third of the country national banks have 
agreed to join the voluntary collection system. 

Students of banking reform and prominent bankers were 
unanimous in the opinion that one of the primary purposes to be 
accomplished by the Federal Reserve Act was the mobilization of 
the reserves of the national banks, which heretofore had been widely 
scattered and hence were unavailable in times of panics. As to 
whether all or only-a portion of these reserves should be mobilized 
in the hands of the reserve banks was a matter upon which a differ- 
ence of opinion existed. The Reserve Act is framed upon the 
principle that all of the reserves of member banks shall eventually 
be carried either in the vaults of the member bank or on deposit 
with the reserve bank. In other words, the old system by which 
the country banks carried a part of their reserve with the city 
banks, is to be uprooted, the change to be accomplished by graduated 
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out, while the Reserve Act was under consideration, that if the 
reserves were shifted, some provision must be made for handling 
the collection of checks drawn on the banks in distant localities, 
heretofore undertaken by the city institutions. The Reserve Act 
met this problem by providing that the Federal reserve banks 
should undertake this work. 

But the inauguration of the collection service by the reserye 
banks rests upon even broader ground than the necessity due to 
the shifting of reserves. There has been for years a widespread 
and continuous criticism of the comparative inefficiency of existing 
collection methods. The city banks have handled the physical 
problem of their transit work with skill and comparatively small 
cost, but with attendant disadvantages. The disadvantages were 
very well set forth by Mr. C. R. McKay, Deputy Governor of the 
Federal reserve bank of Chicago: 


First: Excessive exchange charges; \ : 
, Second: Absorption of exchange charges by the collecting banks; jy te 

Third: Indirect routing of checks to avoid exchange charges chiefly caused 
by clearing house rules governing exchange charges; 

Fourth: The maintenance of reserve balances with banks for the sole purpose 
of getting items on which to charge exchange; 

Fifth: The carrying of compensating balances with collecting banks solely 
for the purpose of obtaining par territory; ~ 
Sixth: Paying interest on uncollected funds; ‘oll 
Seventh: Paying checks drawn against uncollected funds; 
Oo Eighth: Padding of reserves with items in transit. 


From the standpoint of the member banks the present difficulty 
is not merely a transit problem but is more of a reserve problem. 
We have seen that the deposited reserve of the country banker was 
built up in the city banks mostly by the deposit of checks and 
drafts with a very small percentage of cash. The items so for- 
warded are immediately counted by the country bank as reserve, 
when mailed to the city reserve agent, although they are not 
received and collected by the city bank until several days later. 
This condition creates what is known as a paper reserve, or a reserve, 
a large part of which consists of uncollected checks in transit. 

As one of the prime objects of the Federal Reserve Act is to 
have real mobilized reserves, the first factor to be eliminated is this 
paper reserve, in transit, or “float” as it is sometimes called by 
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bankers. The country bank will not be able to count enass items 
in transit as part of its reserve. The Federal reserve banks, with 
the exception of San Francisco, operate upon the principle of im- 
mediate debit and credit, so that, unlike the practice heretofore 
followed by the city banks, checks drawn upon country banks are 
immediately charged to the account of the country bank, rather 
than as heretofore sent to the country bank and paid for some 
days later when the draft in payment for them is received by 
return mail. The privilege heretofore enjoyed by the country 
bank of counting checks as part of their reserve as soon as put in 
the mail, will be little if any restricted. The great loss will be 
that checks drawn upon the country bank will be charged against 
the country bank at once, rather than sent back for collection and 
remitted for several days later. The immediate problem involved 
in this change has been well set forth by the Clearing Committee 
of the Federal Reserve Agents in its recent report presented to 
the Federal Reserve Board: 


If all member banks joined the collection system and did business only with 
the reserve bank, each country and reserve city bank would be required to increase 
the reserve carried to an amount sufficient to offset the uncollected checks which 
are now constantly in transit to its reserve agents and are counted by it as reserves. 

It is clear that the assumption of such a float will entail a distinct hardship 
on the country and reserve city banks. The hardship will be felt by them not 
only because it will reduce their loanable funds and their earnings, but because 
it will handicap them in competing with state banks. It is probable that until 
they have had time to adjust themselves and educate their depositors to carry 
their float the reserve banks will find it necessary to be somewhat lenient and 
share such portion of the burden as their resources will permit. It seems clear, 
however, that the development of the Federal reserve collection systems will 
inevitably, by prompt collections, materially reduce the proportions of the present 
float. 

Having for so many years been able to count this float as reserve, it is probable 
that the complete assumption of it by the member banks can only be brought 
about by ruling of the Comptroller or by the imposition of the penalty for deficient 
teserves authorized by the Federal Reserve Act. The latter method would 
doubtless cause great dissatisfaction. The former is, therefore, to be preferred, 
but, in our opinion, it should not be attempted until the Comptroller has secured 
a agreement with all or nearly all state bank supervisors to make a joint ruling, 
efiective after reasonable notice. At the same time, a study might profitably 
be made of what should constitute “net deposits” in calculating reserves, for 
adoption uniformly by supervising authorities. It is our belief that the excessive 
Teserves now held by the banks make the present an a oneness time 
to endeavor to effect this reform. 
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The majority of the national banks object to the practice 
of the reserve banks immediately crediting and charging a member 
bank’s account for checks presented by it or on it. They prefer 
the method by which the reserve banks would send the items 
through to the payee bank on a remittance basis. The member 
banks point out that under the present system of immediate charge 
and credit they do not know at any one time what are their balances 
with the reserve bank. Even the daily statement rendered to each 
member does not seem to overcome the objection. However, this 
is an objection which should adjust itself as the system progresses 
when the banks can determine the normal collection balance to be 
maintained. Thus far it has been found that many of the accounts 
have been overdrawn, that is, the reserves have not only been 
impaired, but in some cases eliminated entirely and the reserve 
bank has had to carry this so called overdraft or “float.” 

The national banks are clearly approaching a point where they 
must make a momentous decision. The natural conservation of 
bankers and the unwillingness to try experiments will induce many 
to adhere as long as possible to the old system of collections. As 
the Federal Reserve Act requires the balances of the reserves to be 
transferred during the course of the next two years from the city 
banks to the Federal reserve banks, conditions will be radically 
changed. 

As the committee report, referred to above, well states: __ 

The tangle of reciprocal collection arrangements which the competition of 
half a century has developed will be unraveled and ended. Country and reserve 
city banks will, therefore, be brought face to face for the first time with the 
problem of collecting their foreign items. Reserves with reserve agents will 
no longer provide and pay for their service. Clearly the service cannot be had 
for nothing; some one must pay the cost. Checks now count as reserves and the 
reserves carry the cost, but when the reserves have been completely transferred 
this will not be so. The cost will fall primarily on the bank which receives the 
foreign item on deposit. If the bank is unwilling to bear the cost, it must ob- 
viously impose it upon the person depositing the foreign item by either exacting 
a charge, deducting interest, or compelling a larger balance to be kept. Now 
that the cost of collecting foreign items is to be shifted from the reserve agent 
to the bank of original deposit, the latter must do just what the former has 
done—analyze its accounts and require those who deposit foreign items to keep 
compensating balances. 

Clearly, if the Federal reserve system deprives member banks of their present 
collection facilities, it must provide a substitute; not only must it do this as 8 
matter of both justice and law, but it should do it as a matter of policy as well. 
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Cueck COLLECTION SYSTEM 


Numbers are essential to the ultimate success of the collection 
system of the Federal reserve banks. At present because of the 
small membership in most districts, a member bank finds perhaps 90 
per cent of its checks uncollectable through the reserve bank col- 
lection system, so that the present service does not appreciably _ 
lighten the transit work of the average bank. The system to be — 


effective must enable the member banks to dispose of all of its out- _ 


of-town checks at the Federal reserve bank. Members of the Fed- 
eral reserve system (national banks, and state banks which have 
joined) can be brought into the collection system by a mandatory 
order of the board changing the system from a voluntary to a com- 
pulsory participation. In view of events since the inauguration of 
the system it is very probable that such a change shall take place. 
Sentiment expressed by the Federal reserve banks favors a manda- 
tory system. Three districts are directly opposed to the manda- 
tory plan“ while seven express themselves, in some cases with more 
or less qualification, in favor of the introduction of a mandatory 
system, most of the banks regarding this as necessary if the plan 
is to become fully effective.” * This is concluded from statements 
made by the Federal reserve bank officials, several of which are 
included below: 


It will certainly be necessary for the Board to issue a mandatory order before 
even the present plan would be of sufficient scope to reach a moderate point of 
eficiency. Many of the banks have indicated to us that they would not come 
in unless compelled to do so, and would not accept the mandatory order kindly 
by reason of the great loss of exchange. 

the voluntary collection system should be given about six 
months more to operate before deciding as to whether it is successful or not. 
Banks which have joined it are now advertising the fact that checks on them 
are par in We believe this action will oblige other banks to join the 
collection system, and that economic pressure will come from depositors of the 
banks and from the merchants who now have to pay exchange charges which will 
influence more banks to assent to the collection system. 

It may be necessary, and, in my opinion, will likely be desirable, that the 
Board make the plan compulsory before success is assured. 

We believe that it will be necessary that the Board issue a mandatory order 
compelling banks to join the check-collection system in order that the member 
banks may realize the full benefit of the arrangement. Member banks generally 
expected to be compelled to join the check-collection system, and when the 
voluntary plan was offered a large majority preferred to defer joining until they 
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could observe the effects of the operation of the plan with such banks as decided 
to join. We believe that if the plan were made mandatory it would in a reason. 
able time commend itself to our member banks, but for the present the fear of 
the necessity of maintaining excess balances, on which no interest is allowed, 
and the disinclination to reliquish exchange profits deters many country banks 
from entering the voluntary system. 

A mandatory order would by no means solve the entire problem, 
for checks on non-member state institutions are a large factor, 
Provision should be made for handling these items by each reserve 

bank for its members. These checks on non-members would have 
- to be handled on a collection basis, the reserve banks forwarding 
the checks either directly, or through a member bank in the same 
town, and upon presentation, a draft be sent to the reserve bank 
upon receipt of which the reserve bank would credit the account 
_ of the member that turned the checks over for collection. 

After the collection system was made compulsory it is very 
likely that within a short time that checks on non-member state 
banks would be discriminated against, because the member bank’s 
check, due to efficient collection methods, would be accepted at 
par, especially within a reasonable distance,‘ whereas the check of 
- a non-member state bank would not be payable at par, but would 
be subject to an exchange charge. Should this be the case, deposi- 
tors of state banks would bring pressure to bear and this influence 
would tend to force the other state institutions into the federal 
reserve system. Check collection will be an advantage conferred 
by the Federal reserve system which the state banks cannot afford 
to be without, because, so long as the business man continues to 
use individual checks in payment of accounts, he is vitally interested 
in having his check circulate at par or on an even basis with other 
men’s checks. Thus, if the Federal reserve bank has better facilities 
for handling this business, it can set the standard and regulate 
domestic exchanges to the point where the state banks must either 
take advantage of them or suffer. 

The Federal reserve system of check collection is no doubt a 
great movement forward in handling this troublesome problem. 

‘It is true that agencies outside of the reserve banks will become active in 
organizing collection systems to care for state bank checks, but it is difficult to 
- comprehend a system which would be as extensive as the proposed system con- 
ducted by the twelve reserve banks, including intra-district and inter-district 
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With the introduction of inter-district collection it will no doubt ae, _ 
gain popularity. The significant fact is not whether the Federal —__ 
reserve banks will handle all the checks in the country, but that a 
nation-wide movement has been stimulated and the handling of 
out-of-town checks is being taken up by almost every community of 
importance in the United States. The country clearing house has 
been advocated by bankers a great many years and some cities 
have taken it up with very successful results. Observation of such — 
systems in operation in Boston, Kansas City and other places ; 
makes one feel confident that the Federal reserve system of check © 
collection is not only feasible but has little chance of failure. 
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re THE DEVELOPMENT OF OUR FOREIGN TRADE mt 
ss UNDER THE FEDERAL RESERVE ACT 


Manager, Foreign Department, The Crocker National Bank of San F Francisco, 


The Federal Reserve Act, which was signed by the President 
_ on December 23, 1913, and hassince become operative by the open- 
ing on November 16, 1914, of the Federal reserve banks, has indeed 
_ become a powerful force behind the business machinery of our 
country, and while it may contain possibilities of abuse and mis- 
directed efforts, as a whole it is felt that banks and general business 
will be benefited in that through able and harmonious action on the 
part of our financial organizations, we will be in a position to more 
adequately meet the growing demand for international commerce, 
and—if our expectations come true—prevent our periodical panics 
with their demoralizing effect and cessation of business. 

Of all the experiences of panics, bitter and costly as some of 
them have been, perhaps the most effective was the proof it afforded 
_ that strength and safety are to be found only in systematic combina- 
tion. We, in common with other enterprising nations, are approach- 
ing the condition of economic maturity. 

The question is not now of vital importance whether twelve, 
eight or only one reserve banking center will bring about the desired 
result, whether the government or the reserve banks should effect 
the note issue and thereby provide a more elastic circulating medium 
to better meet the growing demands of our commerce, and it should 
therefore be the unbiased aim of all member banks to lend their 
every support to the new institution which, no doubt, eventually 
will work out to the benefit of all concerned. 

It is necessary, however, for the enterprising banker and busi- 
ness man to move quickly and conform with new conditions in 
reorganizing former systems to advantageously cope with the pres- 
ent possibilities of broader and better banking. 

There are many reasons why the country banker, particularly, 

should enter upon a broader field of operations. Time alone will 
— wih what vigorous efforts the larger banks throughout the | 
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~ eountry will enter into competition by means of the added facilities — 
afforded them by the National Bank and the Federal Reserve Acts 
for maintaining branches, and consequent absence of restraint in 
rivalry for business relations with the smaller banks who, as mem- 
bers and depositors of the federal reserve banks will, in a measure, 
no longer figure as correspondents and clients with their former 
restrictive territorial rights. a 
THE NATIONAL BANK ACT a 
and Amendatory thereof and Supplementary thereto reads: . 
Secrion 5155 (Act March 3, 1865). It shall be lawful for any bank or bank- 
ing association, organized under State laws, and having branches, the capital 
being joint and assigned to and used by the mother-bank and branches in definite 
proportions, to become a national banking association in conformity with existing 
laws, and to retain and keep in operation its branches, or such one or more of 
them as it may elect to retain; the amount of the circulation redeemable at the 
mother-bank, and each branch, to be regulated by the amount of capital assigned 
to and used by each. 


Every financial institution—the small country bank as also 
the large city bank—will, therefore, readily appreciate the advan- 
tage, if not the necessity, of systematically preparing and arranging 
its organization for the awakening of a more modern banking 
system, with its equally new and diversified mode of competition. 

With the commercial life of a nation, commerce and banking 
are so closely interwoven that it becomes essential for every person 
engaged in business to have some knowledge of the part played by © 
these factors. The nature and the use of money, the mechanism 
of exchange and the development of banking in various parts of the 
world are features of vital interest to the commercial man. It may 
not be amiss to here show the successive stages in the evolution of 
our present-day organized system of banking: 

Tae First—for obvious reasons to be considered the past—a period of 
initiative experiments, that of beginning and slow but steady growth; 

Tue Seconp—the present stage of our financial machinery—generally 
termed a period of transition; 

Tae Ta1rp—which is still before us—may rightly be designated as the period 
of complete maturity. 

Just as conditions differ in the various sections of the United 
States, so do we find a great diversity in systems and methods of 
operation in foreign countries. It becomes necessary for us to 
study these essential requirements in seeking adequate channels for 
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expansion of our import and export trade and then arrange for the 
corresponding financial support to establish banking connections 
to care for and promote the commerce of our financial and business 
interests. 

The world’s commerce is almost in its entirety financed by 
bills of exchange, which in turn act as an index to the value of money, 
Increased trade—both domestic and foreign—very logically brings 
about a corresponding demand for credits, and while it may be 
comparatively easy to create credit, it is often a difficult matter to 
protect it, which, economically claimed, can only be done by main- 
taining an adequate amount of gold. 

The Federal reserve bank, with its holding of ‘gold and lawful 
money” can, for this reason, very effectively find employment of 
its resources in fostering and rendering assistance in the financing 
of our trade, as also in the creation of a broader market in foreign 
centers for the American bank credit, and especially in the recogni- 
tion of the United States ‘dollar acceptance.”’ 

Under the terms of the Federal Reserve Act a member bank 
is, under certain conditions, permitted to accept bills of exchange, 
and, if later required, to negotiate and offer such acceptances for 
rediscount with the federal reserve bank in the respective district. 


FEDERAL RESERVE ACT 


Section 13. Any member bank may accept drafts or bills of exchange 
_ drawn upon it and growing out of transactions involving the importation or 
exportation of goods having not more than six months’ sight to run; but no bank 
shall accept such bills to an amount equal at any time in the aggregate to more 
than one-half its paid up capital stock and surplus. 

Any Federal reserve bank may discount acceptances which are based on the 
importation or exportation of goods and which have a maturity at time of dis- 
count of not more than three months, and endorsed by at least one member bank. 
The amount of acceptances so discounted shall at no time exceed one-half the 
paid up capital stock and surplus of the bank for which the rediseounts are made. 

The rediscount by any Federal reserve bank of any bills receivable and of 
domestic and foreign bills of exchange, and of acceptances authorized by this 
Act, shall be subject to such restrictions, limitations and regulations as may be 
imposed by the Federal Reserve Board. 


The power of a bank to accept a draft or bill of exchange 


" enables it to make use of and to sell for a consideration its credit, 


7 and so lend, for legitimate use in trade, vast sums without depleting 
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While the act permits member banks to accept bills of exchange 
they are not at present authorized to extend such facilities to clients 
for the acceptance of drafts covering domestic transactions, although 
the state banking law in New York gives permission to state banks 
and trust companies to extend these facilities for both foreign and 
domestic transactions. This is likewise the case in Maryland, Utah, 
Vermont and Texas—the latter restricted to foreign acceptances 
only—but the laws of other states carry no provision for banks 
extending to their customers the use of their credit in the development 
of commercial relations and it would seem apparent that state bank 
legislation throughout the United States should be amended to © 
harmoniously conform to the new and better system. 

The New York banking law of April 16, 1914, provides that 
banks and trust companies under supervision of the State Banking 
Department, are permitted 


To accept for payment at a future date, drafts made upon them by their 
customers and issue Letters of Credit, authorizing the holder thereof to draw 
drafts upon them or their correspondents at sight or on time, not exceeding one 
year. 

The business of banking under the present law and sphere of 
activity, therefore, embraces principally the function of collecting— 
lending capital and extending credit, which latter is not easy to 
overestimate in its advantages to commerce and civilization. 

Amendments to the Federal Reserve Act of a technical nature 
designed to strengthen the system are being considered by members 
of the Federal Reserve Board, and will in all probability be laid 
before Congress at its next session. One of the proposed amend- 
ments would change the law so that acceptances, based upon 
domestic and commercial transactions, might be handled by federal 
reserve banks. 

The Federal Reserve Act is essentially intended to bring into 
existence a commercial banking system to assist in the financing of 
our internal and external trade and provide a market for commercial 
acceptances based upon the importation and exportation of goods, 
at the same time providing for an automatic registration 
of such operations, which is a very vital feature to prevent over- 
extension of credit. In the case of time bills of exchange drawn on 
and aecepted by banks or bankers of high standing, there is practical 
wiformity of security, which cannot be claimed for ‘commercial 
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paper” with which the financial markets here are supplied, the 
strength of such obligations depending upon the standing of mis. 
cellaneous commercial interests. 

While we cannot hope to see the New York or San Franciseo 
bill of exchange take the place of the so well and favorably known 
bills on London, Hamburg or Paris, recent events and dislocation 
of the financial structure in Europe have at least brought "the 
possibility before the commercial world and tended to bring within 
our reach the power of competing on terms of equality with our 
European contemporaries. 

A merchant, for instance, instead of borrowing cash on a note 
from his banker may arrange—for a stipulated commission charge— 
to use the bank’s credit for a certain length of time and a given 
amount. To make use of such facilities a time draft may be issued 
against the bank, which in turn gives the required acceptance. 
After this requisite has been secured the merchant is in position to 
either use the bill of exchange in the settlement of his trade obliga- 
tions or sell the same through a bill broker in the open market and so 
obtain available cash. The small merchant’s paper, endorsed by 
his bank, is as acceptable as that of the largest merchant or corpora- 
tion, backed as it is by security of the bank and therefore readily 
discountable by virtue of its high intrinsic security, as the most 
liquid form of investment. 

It is in this class of paper that the country banks will in future 
invest their surplus funds, and it is gratifying to note that the 
federal reserve banks already have purchased as an investment 
some $14,000,000 of such bills—both with and without the endorse- 
ment of member banks—for under the law they can deal in accept- 
ances of firms, corporations, individuals, foreign and domestic banks, 
even though they are not secured from their members. 


FEDERAL RESERVE ACT 
Section 14. Any Federal reserve bank may, under rules and regulations 


prescribed by the Federal Reserve Board, purchase and sell in the open market, 


at home or abroad, either from or to domestic or foreign banks, firms, corpora- 
tions or individuals, cable transfers and bankers’ acceptances and bills of exchange 
of the kinds and maturities by this Act made eligible for rediscount, with or with- 
out the endorsement of a member bank. 

Every Federal reserve bank shall have power to establish accounts with 
other Federal reserve banks for exchange purposes and, with the consent of the 
Federal Reserve Board, to open and maintain banking accounts in foreign coun- 
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tries, appoint correspondents and establish agencies in such countries wheresoever 
it may deem best for the purpose of purchasing, selling and collecting bills of 
exchange, and to buy and sell, with or without its endorsement, through such 
correspondents or agencies, bills of exchange arising out of actual commercial 
transactions which have not more than ninety days to run and which bear the 
signatures of two or more responsible parties. 


, Time bills of exchange form a considerable proportion of the 
reserves of the great banks in Europe. 

The matter of a ready discount market, comparing favorably — 
with prevailing conditions in principal centers abroad, is worthy of 
very serious consideration and while the feature of discount and 
rediscount provided for in the Federal Reserve Act may, in the main, 
be regarded as in the nature of a safety measure, it is hoped that as 
a principal aid to a more liberal system of financing our domestic 
and foreign trade, the American market may effectively adjust its 
rates to conform with those prevailing in other financial centers of 
the world. 

Of course, the value of money apart from the question of 
whether the open market rate of discount is slightly under or 
slightly over the Federal reserve bank rate, will be governed by the 
strength of that institution, and the prospect of a demand upon its 
stock of gold reserve, as is the case with our British friends and 
their relations with the Bank of England. 

Single-name paper will not create a discount market as we find 
them in London, Paris and Germany, where the fluctuations of 
rates so largely depend on the demand for and supply of marketable 
bills of exchange, which owe their origin to trade transactions as 
balanced against the demand for and supply of money. Low dis- 
count rates are an incentive to the revival of trade, and advancing 
rates in turn act as a natural check on trade and produce a gradual 
increase or decrease in the demand for money. 

While these conditions are symptoms in governing the discount 
rates in Europe, our “‘call loan” rate as quoted in our Eastern 
markets has only an indirect relation to trade conditions, and regis- 
ters mainly the speculative demand for stocks. 

It is apparent that it will require something more than the 
offering of goods to build up and hold the trade that we are now in 
position to control by reason of the temporary trade inactivity of 
our European contemporaries who are at present using their energies 
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of useful production in trade and commerce to the mechanism and 
work of destruction. 

On the efficiency of the Federal Reserve Act must depend to a 
large extent the prospects of a great and favorable change in the 
international position of the United States which will now enter 
into the competitive field of operations of other great financial 
nations. 

The export trade from all ports of the United States during 
the fiscal year just ended—eleven months of which were within the 
period of the European War—attained the amazing total of over 
$2,700,000,000 or approximately $1,100,000,000 more than the value 
of our imports. 

These increased figures are largely covered by our exports to 
European countries—with a continuous balance of trade running 
very heavily in our favor—and the unsettlement of foreign ex- 
changes is consequently a matter for serious consideration, which 
at present is uppermost in the minds of our commercial and financial 
interests. 

When we consider that the Gold Par Values of the three 
principal exchanges are quoted respectively as $4.86,656 for the 
English pound sterling, Fres. 5.18,26 (value of $1.00) for the French 
franc, $0.95,2852 (value of Mks. 4.00) for the German Reichsmark, 


- and that during the first few months—succeeding the start of the 


European War—our merchants have been called upon to effect 
liquidation at $5.00 to $6.00 for the pound sterling, 20c ($5.00) for 
the French france and 24$c (0.98) for the German mark; with the 
problem before us of an equal unjustified decline in these exchanges, 


_ when banks have been selling the pound sterling at 4.50, franes at 


6.04 and reichsmarks at 0.81—it should prove of particular concern 
to the commercial interests in this country and not a difficult matter 
to convince our European connections that the time is opportune 
for making the United States Dollar the basis of future transactions. 
It should be the earnest endeavor of every merchant and banker in 
our country to give the American Dollar the place it deserves in 
our international trade. 

It would, in my opinion, require enormous resources and espe- 
cially intimate credit arrangements with our foreign financial con- 
temporaries, to maintain here a more orderly and stabler market for 
their exchanges—taking into consideration the hundred million or 
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more of favorable monthly trade balance which the United States is 
nowenjoying. While the present low exchange levels will materially 
affect the interests of our exporters, the heavier burden will later 
descend upon the importers in foreign countries, who will be obliged, 
if my conception is clear, to provide for payment in American _ 
Dollars to cover future purchases. | 

It may be of interest here to show how under present conditions 
ashipment, for example, of coffee from Guatemala, may be financed 
in United States dollars over New York or San Francisco, instead _ 
of London, Paris or Germany, as heretofore. . 

The shipper in Guatemala is not in a position, we will say, to 
await the arrival of the shipment in the United States and the corre- 
sponding reimbursement, before receiving in cash the amount of his 
invoice, and, on the other hand, the purchaser here is unable, for _ 
various reasons, to effect payment before the goods arrive and until _ . 
they have been paid for by his customers. 

A “commercial letter of credit’’ is, therefore, suggested and 
supplied by his local bank, which authorizes the shipper in Guate- 
mala to draw against the issuing bank in this country, or its corre- 
spondent in New York, San Francisco, New Orleans, etc., say at 
ninety days sight, with shipping documents attached to cover the | 
value of shipment. 

The letter of credit is delivered to the merchant here against — 
the usual guarantee, and he in turn forwards the same to the shipping __ 
firm in Guatemala with the necessary instructions to effect ship- — 
ment within a specified time, also stated in the credit, as well as the 
manner in which the insurance is to be cared for. 

Immediately upon receipt of this instrument the shipper 
arranges to forward the coffee, obtains the required set of bills of 
lading, invoices and insurance certificates, and takes the same to 
his local banker who prepares a bill of exchange in terms with the _ 
credit. The issuance is then negotiated and the shipper receives 
his money. ‘The Central American banker subsequently forwards 
the bill of exchange and documents to his agent in the United States 
who secures the necessary “acceptance” after which the bill is held — 
for maturity, or discounted, as may best suit the interests of the 
negotiating bank in Central America. Upon acceptance of the bill, — 
the bank here giving that requisite, retains the documents to be — 
later delivered to its client under what is termed a “trust receipt,” 
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and after defraying the amount of duties, the interested party 
obtains possession of the coffee. Upon date of maturity of the 
acceptance, granting that it was given in San Francisco, or five 
__ days prior if credit was issued in San Francisco with drafts payable 
in New York, the amount is collected from the client who is also 
called upon to pay the usual commission charges, and in this manner 
the negotiation is concluded. 
It is opined that we as a nation cannot successfully develop 
our foreign trade so long as it is necessary for us to operate through 
_ banking institutions of competing countries, and while the Federal 
Reserve Act provides for the establishment by member banks of 
branches in foreign countries, it is felt that few banks care to assume 
the risk separately. 


FEDERAL RESERVE ACT 

Secrion 25. Any national banking association possessing a capital and 
surplus of $1,000,000 or more may file application with the Federal Reserve 
Board, upon such conditions and under such regulations as may be prescribed 
by the said board, for the purpose of securing authority to establish branches in 
foreign countries or dependencies of the United States for the furtherance of the 
foreign commerce of the United States, and to act, if required to do so, as fiscal 
agents of the United States. Such application shall specify, in addition to the 
name and capital of the banking association filing it, the place or places where 
the banking operations proposed are to be carried on, and the amount of capital 
set aside for the conduct of its foreign business. The Federal Reserve Board 
shall have power to approve or to reject such application if, in its judgment, the 
amount of capital proposed to be set aside for the conduct of foreign business is 
inadequate, or if for other reasons the granting of such application is deemed 
inexpedient. 
Every national banking association which shall receive authority to estab- 
lish foreign branches shall be required at all times to furnish information concern- 
ing the condition of such branches to the Comptroller of the Currency upon de- 
mand, and the Federal Reserve Board may order special examinations of the 
said foreign branches at such time or times as it may deem best. Every such 
national banking association shall conduct the account of each foreign branch 
_ independently of the accounts of other foreign branches established by it and of 
its home office, and shall at the end of each fiscal period transfer to its general 
ledger the profit or loss accruing at each branch as a separate item. 


A bill will probably be introduced in Congress in December, 
providing that member banks may codperate for the purpose of jointly 
- owning and operating foreign banks. 
= Jointly owned foreign banks would appear to best serve the 
requirements of the country as a whole. Codédperation thrives best 
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We are all aware that there is an undoubted tendency on the 
part of our commercial element to secure, if possible, an enlargement — 
of the functions performed by banks. It is possible that the con- 
servatism natural and proper to bankers leads them to view such a | 
tendency with undue suspicion, but just as the conception of a | 
banker’s function has been vastly widened since the days of old, | 
so the process will continue in the days that are tocome. Develop- 
ments of this kind are healthy, and wise men will not be disposed 
to obstruct them. A nation that would prosper in international 
trade must first become a world banker and the wealth and power of 
this country entitles it to a position of leadership in every market. 

A combination of circumstances and forces, economic, political — 
and moral, is bringing our people each day to a fuller realization of , 
the part we are called upon to play in giving to the world an example 
of the possibility and practicability of international codperation. 

As the United States of America enters into the international 
arena, it becomes more and more apparent that national solidarity 
should be carefully built up and consistently nourished. Our 
country is larger than any national unit which has ever taken a 
part in the world’s history. It appears to me that our problems will _ 
consequently be greater and that they will require a sounder and 
more consistent study than it has been necessary to devote to our 
problems during the rich days of our youthful and almost boundless — 
development. When we face the markets of the world, there 
should not be a western or an eastern point of view to be met by 
our foreign customers. We should be united, not merely in our 
loyalty to the flag, but in the intelligent understanding of all the — 
fundamentals of our business and economic life. 

May I affirm, in conclusion, that if our people have the com- 
mercial sagacity to recognize the drift of events and to act in accord- 
ance with the spirit of the times, there ought to be no serious diffi- 
culties in bringing about an expansion of foreign trade relations that 
will give us a far more potent influence than this country has ever 
before exercised in the councils of the nations and so become a 
powerful factor in the maintenance of international peace—which _ 
for every country is the greatest of all achievements. 
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By Georce J. Seay, 
_@ Governor, Federal Reserve Bank, Richmond, Va. 


Any change in the economic practices of a nation of such vital 
importance as the adoption of a new banking system and the con- 
sequent changes in banking and commercial credit practices, which 

will undoubtedly be involved, must require some reasonable time 
r a for the adjustment of the minds of those most directly concerned 

—the bankers. 

is This remains true, notwithstanding the thoroughly known fact 
that we have been working towards this change for some years, 


and the further fact that the law finally enacted was discussed from 
one end of the country to the other. Its principles are understood, 
te it is the practical working of the law which is now being studied. 
The national banks were swept into the new system by opera- 
tion of law, but they constitute a minority of the banks of the 
country, both in numbers and resources. What magnitude the 
- development of the federal reserve system will attain will therefore 
depend upon the entry of the state banks. 

What is the present attitude of the state banks? The liberty- 
- loving people of this Republic are impatient of either restraint or 
regulation of their personal or business affairs, and their experi- 
ences with excesses of regulation of business within the last ten 
years have not deadened their sensibilities, but the contrary. Regu- 
lation is yet on the increase. Organization of bank resources is far 
more the keynote of the federal reserve system than regulation, 
but it seems clear that the thought of regulation is at present the 
cause of hesitation on the part of state banks, particularly the large 
state banks. 

It matters not that the national banks may have been regulated 
to their own good and the good of the country, and that state banks 
in some of the states are now strictly regulated. It is combined 
regulation, or too much regulation which is feared. 

One of the purposes of the Federal Reserve Act set forth in its 
title is to “establish more effective supervision of banking in the 
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United States’’—the vital importance of which no sound banker, 
state or national, will pretend to dispute. It has been made plain __ 
by rules promulgated by the Federal Reserve Board relating to the — 
admission of state banks into the system, that the purpose of the 
Board is to establish that “effective supervision” with respect to 
state banks, rather than attempt to accomplish that much broader 
and more restrictive purpose conveyed by the word ‘“‘regulate.”’ 
In my judgment the distinction is one to be borne in mind in — 
the development of the federal reserve system. The utmost free- be ae 
dom in banking consistent with soundness should be permitted in a , 
this country with its broad expanse of territory, its widely varying 
interests, and its different local practices. It is organization for the 
common good and effective supervision which should be aimed at, | 
with no more regulation than is necessary, and the division of the 
country into federal reserve districts under managements elected 
by the member banks of each district, with a central supervision, _ 
is a highly practical plan, well designed to accomplish the purpose. __ 
Notwithstanding the reasons here put forward it still remains a 
matter of wonder that what is clearly the most beneficial piece of 
financial-commercial legislation ever enacted in this country has “4 #4 


not met with more instant recognition and adoption by banks gen- 
erally. The public has been quick to see the benefits which have 
come and are yet to come, and that being so, as I believe; banking __ 
recognition will inevitably follow. 

It has been the deliberate opinion in this country that the inde- 
pendent local bank is the most effective agent to minister to the 
financial needs of the community, small or large. Whether this 
has been an economic mistake, or whether it could have been better 
done by a branch banking system, I will not undertake to argue. 
The multitude of small banks, however, increases the difficulty of — 
gathering them into a unified system and will probably delay that 
greatly to be desired end, which may nevertheless come sooner than 
is now anticipated. 

The credit and the currency principles of the Federal Reserve 
Act are so sound, and the provision for concentration of the huge 
reserves of the banks for common use contains within itself such 
manifest benefits, heretofore unattainable; such mighty power for 
development and stability; such assured protection for the banks 
- the trade of the nation, as toc ommand the patriotic codperation 


J 
> 
— 
e 


be rendered, and cannot fail to be in the interest of the banks them- 
selves. 

It is not a matter of theory, or mere optimistic forecast, but of 
_ deliberate, cold calculation, based upon our own past experiences, to 
determine the power which the organized and the concentrated 
reserves of the banks of this country (and of our huge gold supply 
constantly growing, over which our banking system should give us 
- control) must exercise in the development of our credit resources, in 
_ stabilizing our interest rates and in warding off our currency panics, 
- and when we reflect upon our progress during the past quarter 
- century under grave and well recognized handicaps it may well 
7 _ stagger the understanding to consider what, with our improved 
_ banking machinery in full working order, may reasonably be within 
our reach in commerce and finance in the near future. There is no 
question in my mind that this will take hold upon the thoughts of 
the bankers of the country and bring their support to the system. 
We now occupy a truly wonderful position with respect to the 
rest of the world. Our money and credit resources and our food 
and other material supplies are superabundant. The opportunity 
is given to supply the rest of the world from our abundance, not 
only the nations at war, but those countries which have heretofore 
been supplied by the nations at war. Never in the life of this na- 
tion has such an opportunity been presented, and it is not reasonable 
to look for its repetition. 

It is time to perfect our banking and commercial machinery 
with a view to that which must come after; a time to prepare for 
the extension of our commerce within and without the country; 
to prepare our manufacturing plants for competition and to reha- 
bilitate our transportation industries. Opportunity does not twice 
knock as it is now knocking at the door of this country. 

The important powers conferred upon federal reserve banks and 


banking, are these: 


1. Note issue. 
2. Assumption of the fiscal agency and general banking functions of the 
government. 
3. Establishment of foreign agencies and international dealings. 
4. Supervision over member banks. 


of all bankers, and such codperation will without doubt in due code: 


contemplated by the act, in addition to the ordinary functions of — 


144. ‘Tue ANNALS oF THE AMERICAN ACADEMY 

t 
n 
P 
| 
a 
a al 
b 
th 
ty 
al 
th 
3 ey 
of 
be 
t 
in 
3 C0) 
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Among the new and important powers and privileges granted to 
the member banks by the act are these: 

1. The privilege of converting bills receivable into reserve by rediscounting 
with the federal reserve banks. This gives them the use of that portion of their 
reserves required to be kept with the reserve banks. 

2. The power of acceptance in commercial transactions involving the im- 

jon and exportation of goods. 

3. The limited power to establish foreign branches. 

The early development of the federal reserve system will be 
along these lines. It is not believed to be expedient for the reserve 
banks to enter foreign fields for any purpose under present condi- 
tions. 

One of the most important developments that should come from 
the development of the system is the simplification and unification 
of our currency. It is not practicable within the limits of this 
article to enter into details of how this may be done, but it should 
be and will be accomplished, in my judgment. 

Some few amendments to the act are doubtless desirable. They 
are practical in their nature. To my mind it is of very great im- 
portance that the full provisions of the Federal Reserve Act should be 
put in force at the earliest date practicable, and without waiting for 
the gradual changes during the three year term provided in the act, 
two years of which have yet torun. Itisofsuchseemingimportance, 
and involves so many details of the practical working of the system, 
that I have confined this article chiefly to an argument in favor of an 
amendment to that effect. 

There is now afforded the best opportunity this country has 
ever had, and, so far as human foresight can determine, in the light 
of experience, the best opportunity it can ever hope to have to com- 
plete the regeneration of its banking system. Moreover, if under- 
taken now, no risk will be incurred, but on the contrary, there will 
be put into action the most effective means within our command 
to correct a situation which, by almost common consent among 
experienced bankers, contains a growing menace, and from which 
we can hardly otherwise hope to emerge without a repetition of 
some of the evils which have been the outcome of similar situations 
in times past. 

The enormous and continually-piling-up bank reserves under the 
combined effect of the new system, and the overlapping operation 
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of the old, afford a supply of credit far beyond any sum ever before — ‘ 
made available in this country. Human nature has never hereto- 
fore been able to resist using too abundant bank resources for specu- - 
lation and inflation, and we cannot reasonably expect it to resist the @ 
present opportunity, even under the restraining influences of present o 
world-conditions. As a direct result of the Federal Reserve Act in Re 
its first period of operation, the volume of credit which the banks : 
could legally grant, based upon the reserves held, was enormously | 
increased at a time when an increase was needed as never before. . 
The subsequent growth of these reserves to such a remarkable 
extent has been due to causes well understood; but the diminished + 
percentage of reserves now required to be held is the chief cause of » 
the enormous apparent excess of reserves shown. ~ 
The following table will illustrate in a graphic manner, far better 
than verbal description, the entire reserve position of the banks, 
and the change which will be brought about by putting the act in : 
full operation at the present time. 
The figures are made up from the Comptroller’s statement of ” 
May 1, 1915. The latest statement available would be that of F 
June 23, but the labor involved in readjusting the figures to that “ 
date would be very considerable, and would not better serve the . 
purpose of illustration. It is sufficient to say that a statement of 
current date would show still more exaggerated conditions. - a 
Deposrrs Requiring Reserve fec 
Compiled from the Comptroller's Statement, May 1, 1915 : to 
Central Reserve Banks Reserve City Banks Country Banks Total | fed 
$2,032,000,000 $2,035,000,000 $3,130,000,000 $7,197,000,000 
RESERVES NOW HELD tra 
Total held i | rec 
reserve banks federal 
reserve banks 87 
ren 
Central reserve as. 
$356,978,000 $154,415,000} $511,393,000)............ $511,393,000 
Reserve cities ....| 173,049,000 65,475,000} 238,524,000] $294,314,000] 532,838,000 
Country banks ...| 209,110,000 74,848,000] 283,958,000] 454,382,000} 738,340,000 - 
$739,137,000 $294,738,000] $1,033,875,000| $748,696,000} $1,782,571,000 her 
thi 
1,054,710,000 
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NEW RESERVES REQUIRED UNDER FULL OPERATION OF THE ACT 


Central reserve 
cities 6-18...... $121,925,000|/7-18 $142,246,000) 
Reserve cities 5-15) 101,769,000/6-15 122,123,000 SOG BOT 

Country banks 
$630,496,000 $424,214,000| $1,054,710,000}........... $1,054,710,000 


Amount of balances with other banks which would be eliminated from reserves if the 
act were put into immediate and full operation...............000eeeseeeeeeee $727,861,000 


It is of course well understood that part of the reserve which 
some of the national banks were required to maintain could under 
the old law be kept on deposit with other national banks located 
in the reserve and central reserve cities. 

As will be seen in the foregoing statement these balances with 
other banks amounted to $748,000,000 or more than the entire 
amount of surplus reserves. 

The Federal Reserve Act provides that these balances shall be 
gradually withdrawn over a period of three years, to the extent 
necessary to provide the cash required, both in bank vaults and in 
federal reserve banks and after that time nothing will be allowed 
to count as legal reserve except cash in bank, or balances with 
federal reserve banks. 

The amount of these balances necessary to be withdrawn for 
transfer to the federal reserve banks and to provide the cash reserve 
required is about $157,000,000, which would still leave on deposit 
with other banks the difference between that amount and the 
$748,000,000 shown above, or $591,000,000. But this huge sum 
remaining on deposit will not be allowed to count as legal reserve, 
as hereinbefore stated. 

It is very plain, therefore, that the new law will eliminate 
an immense sum of bank credit from the legal reserves of banks as 
heretofore maintained. It was of course designed to accomplish 
this purpose. 

Now, while the amount of reserves “released” at the inaugura- 
tion of the system was about $450,000,000, the amount which will be 
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eliminated when the act goes into full operation will be about 


$727,000,000—the calculations being based upon existing conditions, 
If, therefore, within the next two years, bank loans should become 
expanded in any measure approximating the limit possible upon 
the present basis of reserves, the contraction which will be brought 
about by putting the act into complete operation cannot fai] to 
cause distress. 

If, upon top of this, as the end of the period approaches, and 
in the event of the ending of the war, the other nations take meas- 
ures—which they undoubtedly will then be able to take—to recover 
the gold which they have been compelled to send us, and which 
they will be needing badly to put their own financial houses jn 
order, the situation will be still more gravely complicated. 

Since both of these eventualities are to be seriously reckoned 
with, it becomes a matter of very grave consequence to consider 
whether the act should be at once amended so as to enable all of its 
reserve provisions to be put into immediate effect while it can be done 
with ease and benefit. It is almost certain that when the time ap- 
proaches to put the act in operation, given conditions of inflation 
or even legitimate absorption of surplus reserves on a large scale, 
opposition to it will arise, because of the contraction which must 
ensue; and that fact will be a powerful argument to postpone, if 
not defeat, the completion of the act. The sound credit and reserve 
provisions were put in the act only after many years of preparation 
and effort and against all kinds of opposition. To have to com- 
promise now upon any important principle, after victory has been 
won, would be a calamity. 

It has been reported that at the recent convention of the Am- 
erican Bankers’ Association a resolution, approved by the Adminis- 
trative Council, was submitted and passed advocating the attempt 
to procure an amendment to Section 19 of the act to permit country 
banks to keep “4 per cent of their reserve with any national bank 
in a reserve or central reserve city—.” If this means a reserve of 
4 per cent on the amount of their deposits—as it was doubtless 
intended to mean—it would be a sum of one-third greater than the 
“optional reserve” required to be held under the act, and would 
involve $128,000,000, if calculated upon present deposits. 

Such a provision would be a dangerous weakening of reserves, 
especially when coming upon top of the reduced requirements, and 
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would be a sacrifice of the principle of the act and bring discredit 
upon the system. It would also be a decided step towards that 
inflation of which some bankers have already accused the act. 

The passage of this resolution will serve to illustrate the dangers 
the act will inevitably have to run while going through its various 
stages of development. At each change opposition of some char- 
acter is likely to arise. At the time the federal reserve banks were 
launched it would have been impossible, without disaster, to make 
the adjustments required to put the act into full operation. The 
amount of cash held by the banks was then short of actual require- 
ments by $134,000,000, and the amount which would have been 
required to make the adjustments back and forth between reserve 
and central reserve and country banks would have caused a much 
heavier deficiency before final adjustments could have been accom- 
plished and no reserves would have been released. Rediscounting, 
of course, could have been resorted to in order to make up the 
deficiency in cash, but severe disturbance would have followed in 
any event. 


Ssowinc Wovutp Be THE AMOUNT oF RESERVES REQUIRED UNDER THE 
oLD LAW, AND THE PROPORTION OF THE AMOUNT Now HELD Wuicu CovuLp 
Be Countep as LeGaLt RESERVE 


Central reserve cities Reserve cities Country banks 
Reserve required . .|(25%) $508,000,000) (25%) $500,000,000) (15%) $443,300,000 
Legal reserve....... 511,396,000 492,546,000 558,418,000 
ae $3,396,000) Def. $7,454,000 $115,118,000 
to count as reserve: 
Excess reserves un- 
Difference bet ween 
old and new ex- 
$616,801,000 
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Conditions now are radically different, and the act can now be 
put in full operation with far greater facility than that with which 
the initial transfers were accomplished. 

To illustrate the extent to which the act in its present chrysalig 
stage is responsible for existing huge legal bank reserves, it is highly 
illuminating to examine into what would be the reserves under the 

old law. This is shown in the table below: 
It is interesting also to compare the above statement with the 
condition of the banks on October 31, 1914, just prior to the opening 
of the reserve banks. 


SraTeMENT SHOWING THE Reserve Conpirion oF NationaL Banks 


31, 1914 
Central reserve cities Reserve cities Country banks 
Reserve required .. . $411,255,000 $484,083,000 $537,910,000 
Reserve held... .... 409,204,000) 455,619,000 576,484,000 
Excess or deficit. . . .|Def. $2,051,000|Def. $28,464,000/Excess $38,574,000 
The reserve city 
banks held an ex- 
But were short in ; 
their reserve with 
48,984,000 
Making the net short- jie 
age in their reserve, « 
28,464,000 


It is reasonably clear upon the face of things that the act could 
now be put in complete operation without disturbance or injury 
to finance or commerce, and with benefit to the member banks in 
steadying interest rates—now thoroughly demoralized and endan- 
gering profits. 

The condition of federal reserve banks after 


readjustment would 
be about as follows: 
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REeFoRM OF BANKING SYSTEM 


LIABILITIES 


Capital stock—Statement September 
Reserve Deposits—Minimum required after adjustment........ 


The amount of “optional reserves” required be to carried by the 
banks either in their own vaults or in federal reserve banks 


It is reasonable to suppose that some portion of these reserves 
will be carried in federal reserve banks. 

Government deposits have not been considered, although the 
banks now hold $15,000,000 of such deposits. 

It has been shown that a return to the old law would have the 
effect of reducing excess bank reserves from $727,000,000 to°$111,- 
000,000. Putting the reserve provisions of the act into immediate 
operation, as illustrated in the foregoing, would, therefore, have 
about the same effect upon member bank reserves as a return to 
the old law, but with this vital difference that the huge resources of 
the reserve banks would be available for the grant of additional credit 
to the country, and this flexible reserve would be under concentrated 
control, with the ability to regulate the credit situation to an extent now 
wholly beyond the power of the banks or the Reserve Board. While a 
very large amount of legal reserves will be eliminated, they are 
surplus reserves, not needed, performing no service, a source of 
embarrassment and possible danger—and may be the direct means, 
by lowering the interest rate too greatly, of expelling gold later on 
to countries able and willing to offer more for it. 

It was the direct purpose of the act to eliminate from reserves, 
balances due by other banks, at a time when it might be safely done, 
and for that purpose the provisions of the act were so framed as to 
be brought into operation gradually. An extraordinary condition 
has arisen under which it may safely be done at once and with profit. 

It therefore appears that, givena situation when the act can, 
easily and safely be put into operation, not only with benefit, but as 
asafeguard against evils almost certain otherwise to arise, and when 
delay may even mean defeat of the deferred provisions of the act, 
the present opportunity should not be permitted to pass without 
action. 


$54,772,000 
3,068,000 
$500,081,000 
7) 
$278,926,000 


_ from putting the act in complete operation: 

1. It will insure the accomplishment of the reserve provisions, 
which may be endangered by delay. 

2. By eliminating a huge amount of legal, but fictitious, re. 
serves it will be using the most effective means at command to safe- 
guard against undue expansion which all previous experience has 
taught us is likely to occur. 

Inordinate expansion at this time would probably be attended 
by exaggeration of many troubles which have hitherto afflicted us, 
and by a string of evils peculiar to the circumstances arising from 
war conditions. The economic effects which must come from the 
extensive use of the credit now made available—the effect upon 
prices, the cost of living, the condition and wages of labor at a critical 
time when labor has been made unusually scarce by the war, are 
all to be considered. The most conspicuous phase of current con- 
ditions is the labor situation in industries made phenomenally pros- 
perous by war business, here and abroad—‘A little leaven will 
leaven the whole lump.” 

3. It will give the reserve system a better control over the 
 eredit situation of the country. 

4. It will benefit member banks by steadying interest rates, 
and will go far to insure profitable, but always reasonable, rates. 
Cheap credit and excessively low rates have an element of danger. 
- It will take from member banks a large amount of bank deposits, 
but at a time when they are not profitable, and it will be no hardship 
to give them up. Conditions might change and opposition arise. 

5. By eliminating an unreal surplus, it will insure to the reserve 

_ banks a better income by creating a more active rediscount demand. 
_ Member banks having to borrow will be more than compensated 
by the better rates they will be enabled to charge. 
, 6. It will aid more than any other factor in solving the collec- 
tion problem of the reserve banks. With reduced balances, member 
_ banks wi!l probably not find it.profitable to continue making collec- 
tions free of charge, and the reserve banks will be called upon for 
that service. 

7. By having better control over interest rates, and with a 
well developed collection system, the power to draw state banks 
into the system will be greatly increased. If substitution of federal] 


The following benefits may be reasonably expected to follow 
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reserve notes for national bank notes can be made in a wholesale 
way, then by having measurable control over interest rates, with a 
superior collection system and the exclusive power of note issue, 
the attraction to state banks should be such as to give early hope of a 
“ynified system.” 

8. The greater strength of the reserve banks will give them 
increased control over the gold supply. 

Contrary to the argument advanced in certain quarters, the 
jssue of reserve notes indirectly against gold has no concern with 
the provisions of the act intended to give flexibility to the currency, 
and cannot by the substitution of one dollar for another create an 
inflated currency. Flexibility can be created by the addition or 
withdrawal of a relatively small surplus, and is affected by redemp- 
tion laws more than by any other cause. 

The reserve banks by this process have accumulated a reserve supply 
of credit, available under certain conditions. The greater their 
accumulation of gold in this or any other way, the greater the 


protection to our supply. The strength of the reserve banks is re. al 
to be measured by their gold holdings and consequent note Ly BR we 
issuing power. In whatever way the control over the gold WAR es 


supply and the interest rate can be placed in the hands of the reserve 
banks, or under concentrated control, it should be done. The 
foreign financial problem will become ours after the war. 

Since August 1, 1914, the following changes have taken place tm. 8 le SS 
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August, 1914 


July, 1915 


Gold hol 


Deposits 


Deposits 


Bank of England: 


Bank of France: 
Gold holdings........... 


. 


Bank of Germany: 
Gold holdings. .......... 


Bank of Russia: - 


The total increase in gold 
And the increase in de- 
posit and circulation 


$190,000,000 
335,000,000 


825,000,000 
260,000,000 
1,335,000,000 


420,000,000 
235,000,000 
470,000,000 


$260,000,000: 
1,035,000,000 


785,000,000 
485,000,000 
2,440,000,000 


590,000,000 
400,000,000 
1,300,000,000 


$70,000,000 
700,000,000 


40,000,000(4) 
225,000,000 
1,105,000,000 


170,000,000 
165,000,000 
830,000,000 


15,000,000(d) 
330,000,000 
1,020,000,000 


185,000,000 


4,375,000,000 


The contest for the aati supply will be keen, and the countries 
with the highest interest rates and the greatest need will act as 
suction pumps on the supply. 

To put the act into full force at once will remove a source of 
- unsettlement which the frequent changes can hardly fail to cause, 


and will tend to quiet the disposition to criticise and amend it. It 


sound credit and banking. 
tion that the act is the cause of inflation. 
_ accusation may become a true one. 


will also lead to a quicker and more comprehensive appreciation 
of its aims and purposes, and promote a better understanding of 
It will put to rest the frequent accusa- 
If it is not done, the 
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THE INTERSTATE COMMERCE COMMISSION AND THE 
RAILROADS 


Editor of the Railway Age Gazette. es 


_ No problem more important and difficult confronts the people 
of the United States than that of establishing between their govern- 
ments and their large business concerns relations which will pro- 
mote greater equality in the distribution of the burdens and benefits 
of the production of wealth, without impairing the efficiency with 
which production is conducted. There has been within recent 
years a great increase in the amount of government regulation of 
business. Its main purpose has been to equalize economic burdens 
and benefits. The most important experiment being made in this 
field is in the control of railroads. This experiment is so important 
partly because the railway industry is one of the largest in the coun- 
try. It is so important partly, also, because there is a tendency 
for large classes of commercial and industrial enterprises to pass 
mainly into the hands of a comparatively few large aggregations of 
capital. This tendency, if continued, will give quasi-monopolistic 
power to a few concerns in these other fields. There will then be as 
much reason for subjecting them to strict regulation as for subjecting 
railways to it. The policy applied to them probably would be 
modeled on that applied to railways, having alike its strength and 
its weaknesses. Therefore, the wisdom or folly of our regulation 
of railways may determine the wisdom or folly of our regulation of 
other classes of concerns and the success or failure of government 
control of business in many fields. 

The system of regulation adopted for railways consists partly 
of the passage of laws imposing on them specific and detailed require- 
ments, but mainly of the delegation of authority over them to com- 
missions. The Interstate Commerce Commission is the most im- 
portant body to which such authority has been given. Therefore, 
the success or failure of government regulation of railways, and even 
of public regulation of business in general, will be determined largely 
by the amount and nature of the power given to the commission 


By Samuet O. Dunn, 
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and by the courage and wisdom with which it is exercised. An 
adequate study of its authority, of the way it is doing its work, of 
the results being produced, and of the changes, if any, which ought 
to be made in the laws defining its authority and duties, or in the 
_ policy which it is following, would occupy an important place in an 
investigation and discussion of the relations between our govern- 
ments and our commerce and industry. Limitations of space for- 
bid, however, the presentation in this article of more than an outline 
of the points that should be covered in a comprehensive discussion 
of the relations between the commission and the railways. 


Some Results of Regulation 


Regulation of the railways by the federal government began 
with the passage of the Act to Regulate Commerce in 1887. Their 
regulation by the states began with the Granger movement more 
than a decade earlier, and in some states has been effective and 
even drastic most of the time since. But effective regulation 
throughout the country, both national and state, did not begin until 
1906, when the Hepburn rate act was passed. It has, therefore, 
had a life of less than ten years. 

As a preliminary to analysis and discussion of the policy fol- 
lowed since 1906, it is desirable to take a general survey of the 
trend of affairs in the railway industry during this time. It is 
easy to show that regulation in general, since it became effective, 
has accomplished much good. It has destroyed the railways’ 
domination of politics. It has abolished the issuance of free passes 
except to certain classes of persons who are expressly authorized 
by law to use them. It has extirpated rebating and greatly reduced 
unfair discriminations in the published rates. It has caused the 
adoption of a uniform system of accounting which has made it 
- more difficult for those in charge of the management of railways to 

evade public control or deceive or overreach their stockholders. 
It has given so much publicity to the mismanagement, financial 
and otherwise, of certain roads as to render such mismanagement 

_ more difficult and improbable in future. This is but a partial list 
_ of the good results it has achieved. 

At the same time, regulation has produced, or contributed 
toward producing, other effects more questionable. In the decade 
before 1906, without there being any considerable advances in av- 
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erage freight and passenger rates, the earnings of the railways in- 
creased more rapidly than their operating expenses and taxes. 
There were, in consequence, large increases in their net income, 
which enabled them to recover from the effects of the panic of 
1893 and of the depression which followed it; and a large amount of 
new mileage was built and unprecedented numbers of locomotives 
and cars were bought. 

On the other hand, during the period since 1906, despite great 
improvements in machinery and methods of operation, the expenses 
and taxes of the railways have increased faster than their total 
earnings. They have found it necessary year by year to make large 
additions to their investment in property per mile of line. This co- 
incidence of increasing investment and declining net revenue has 
caused a serious reduction in the percentage of return earned. In 
the fiscal year ended June 30, 1914, the last year for which we have 
complete figures, the investment in road and equipment per mile 
of line was $71,551, an increase since 1906 of $11,927. Gross earn- 
ings per mile were $12,667, an increase of $2,207, or 21 per cent. 
Operating expenses and taxes were $9,794, an increase of $2,546, or 
35 per cent. In consequence, net operating income per mile was 
only $2,873, or $339 less than in 1906, a reduction of 104 per cent. 
To summarize, the investment per mile was $11,927 more in 
1914 than eight years before, but the net money per mile available 
with which to pay a return on it was $339 less. In 1906 the per- 
centage of net return on property investment was 5.39 per cent; in 
1914, only 3.99 per cent. 

This decline in net return has rendered it increasingly difficult 
to pay interest and dividends and raise new capital. Many roads 
have become bankrupt and on October 1, 1915, 42,000 miles of line 
were in the hands of receivers. This is the largest mileage of in- 
solvent roads ever known. The construction of new mileage under 
way is less than at any time in fifty years. Until lately the orders 
placed for equipment and supplies were at their lowest ebb. These 
conditions threw hundreds of thousands of the workmen of the 
nilways and of railway supply and equipment manufacturing con- 
cerns out of employment. 

The increase in the outgo of the railways between 1906 and 
1914 was due chiefly to two causes. The average wage per employee 
advanced from $611 to $810, or 32.57 per cent. The taxes per mile 
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advanced from $336 to $568, or 69 percent. The increases in taxes 
were, of course, made by public authorities. A large majority of 
the advances in wages were awarded by arbitration boards organized 
under the federal Erdman act. There have been other, although 
smaller, increases in expenses which have been more directly due ta 
state and federal regulation. The railways have tried to make 
general advances in rates to offset, at least partially, these increases 
in their outgo. The regulating authorities, national and state, 
have prevented most of these and have caused many reductions jn 
both passenger and freight rates, and the average passenger and 
freight rates are lower now than in 1906, despite the great increases 
which have occurred in wages, taxes and other expenses. 

On this showing the heavy reduction in the net return of the 
railways and the effects which it has produced must be attributed 
mainly to government regulation. As the Interstate Commerce 
commission is the most important regulating body, many people 
give it the credit or blame, commending it if they regard the general 
result produced as good and condemning it if they consider it bad. 
It is probable that a majority of business men and students of eco- 
nomic and industrial affairs believe the reduction of railway net 
earnings has been unjustified and has had a bad effect on business 
generally. Therefore, among these classes the Interstate Com- 
merce Commission is a less popular and more criticized body than 
a few years ago. 

But much of the criticism visited on it is misdirected. The 
commission is often called the most powerful governmental body 
in the United States. In a sense, it is so. It has large authority 
over the railway industry, which involves the possession of great 
power to affect the national welfare. But an examination of the 
laws and court decisions under which the commission acts shows 
that its authority, while great, is fragmentary and subject to many 
limitations; that it is more negative than positive; that it is such that 
the harm which the commission can do if disposed to be unfair is 
greater than the good it can do if disposed to be fair. Before judg- 
ment is passed on the commission’s work, the nature and limitations 
of its authority should be carefully considered. 


Piecemeal Development of Public Control 


In theory, regulation should, and in practice in this country it 
does, relate to the financing of railways; to their construction, 
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maintenance and operation; to their accounting; and to their rate- 
making. As financing must precede construction, and as construc- 
tion, maintenance and operation must precede accounting and 
rate-emaking, logically, regulation should be applied to these features 
of the business in the order they are named. In France, where 
logic usually counts for more and opportunism for less in public 
affairs than in English-speaking countries, this is almost exactly 
what was done. But in the United States, and much the same 
thing is true in England, regulation has been applied to one, and 
then to another, part of the business as there have come to the notice 
of the public and its representatives real or supposed abuses which 
have seemed to require correction. 

How our system of regulation has grown up is illustrated by 
the way in which from time to time its powers have been conferred 
on the Interstate Commerce Commission. As already stated, the 
act to regulate commerce went into effect in 1887. There had been 
prolonged, widespread and well-founded complaints of rebating 
and other forms of unfair discrimination in rates, and the law was 
passed mainly to abolish these practices. It prohibited rebating 
and other forms of unfair discrimination, and forbade rates to exceed 
reasonable maxima. There was apprehension lest the pools of 
traffic and earnings which had been formed by various groups of 
competing lines would cause rates to be made and kept excessive, 
and therefore pooling also was prohibited. The Interstate Com- 
merce Commission was created to enforce these provisions. It 
understood it was authorized to prescribe and put into effect maxi- 
mum reasonable rates; but the Supreme Court of the United States 
held otherwise. 

During the twenty years following the creation of the com- 
mission the question of rates, and especially the rebating phase of 
it, continued to absorb public attention; and regulation, state and 
national, dealt mainly with this question. Several minor amend- 
ments to the Interstate Commerce law, all dealing with rate matters, 
Were passed, and in 1903 the Elkins law was enacted, strengthening 
the provisions against rebating. In 1906 was passed the Hepburn 
act, specifically authorizing the commission, when it found rates 
uireasonable, to fix maximum reasonable rates. In 1910 was 
passed the Mann-Elkins law, empowering the commission to sus- 
pend advances in rates pending investigation of them and to pro- 
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hibit them if found unreasonable. Meantime, in 1890, there had 
been enacted the Sherman Anti-Trust law. Originally assumed 
to have no application to railways, this law was soon construed by 
the courts to prohibit all agreements and combinations between 
competing carriers. 

Gradually the attention of the public and its representatives 
began to be directed toward other phases of the railway business, 
The Hepburn act authorized the Interstate Commerce Commission 
to prescribe a uniform system of accounting. This the commission 
did, and many states followed its example. 

As early as 1893 Congress had begun the physical regulation 
of railways by passing the Safety Appliance acts, requiring the use 
of power brakes and automatic couplers. The Erdman law of 1898, 
providing a scheme of conciliation and arbitration of disputes be- 
tween railways and their employees in train service, was intended 
as a regulation of operation, its principal purpose being to prevent 
interruptions of service by strikes. After being long ignored, this 
statute, now in amended and strengthened form known as the 
Newlands act, has in recent years often been resorted to with im- 
portant results. 

Within the last ten years, federal laws affecting the physical 
equipment and operation of railways have followed each other 
in rapid succession. In 1907 an act was passed limiting the hours 
of service of railway employees. In 1908 the kind of ashpans to be 
used on locomotives was prescribed. In 1909 the transportation 
of explosives was dealt with. In 1910 the present Employers’ 
Liability act applying to interstate carriers, was enacted, and pro- 
visions were adopted affecting all safety appliances used on locomo- 
tives and cars. Still later there was passed an act for the inspection 
of locomotive boilers, which, at the last session of Congress, was 
made to cover the entire locomotive. The Interstate Commerce 
Commission has nothing to do with the arbitration of labor disputes, 
but is required to administer and enforce most of the federal laws 
affecting operation. 

The example set by Congress during the last ten years in pass 
ing laws relating to physical equipment and operation has not only 
been followed but greatly surpassed by most of the states. During 
the last five years the states have adopted no less than 442 laws 
_ relating merely to the physical operation of railways; and in numer 
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- cases the legislatures and commissions have regulated features 
of the business which Congress has not touched or authorized the 


Interstate Commerce Commission to deal with. 
Limitations on the Commission’s Authority res 


im foregoing shows that, as already has been stated, the Inter- 

Commerce Commission’s power is fragmentary. -. Its authority 
even over the phases of the railway business with which it does deal 
js restricted in various ways. Its authority over rates is great, but _ 
far from unlimited. The extent of its power over state rates is 
unsettled. In the Shreveport case it was held that, if a state rate _ 
prescribed by a state authority was so low compared with a related _ 
interstate rate as to be unfairly discriminatory against interstate 
commerce, the Commission could compel the railways to remove 
the discrimination even though this involved the advance of the 
state rate. But it is conceivable that a state rate fixed by a state 
commission or legislature may be too low as compared with inter- 
state rates approved by the Interstate Commerce Commission, and 
yet not be so related to the interstate rates as to work directly, at 
least, an unfair discrimination. What control, in that case, can 
the Commission exercise over the state rate? ‘The courts will not 
interfere with either interstate or state rates merely because they 
are low unless they are actually confiscatory. How much it may 
be reasonable and expedient for rates to be kept above the line of 
confiscation is a question of public policy to be determined by law- 
making bodies and commissions. Suppose, now, that the courts 
should hold that rates which would yield a return of 6 per cent on 
afair valuation barely avoided confiscation and that state authori- 
ties should then fix rates which would yield only 6 per cent on state 
traffic, but that the Interstate Commerce Commission should be- 
lieve a more liberal policy was desirable, in order to induce suffi- 
cient investment in railways, and should allow rates which would 
yield 7 or 8 per cent. This is practically what is really being done 
in many cases, except that the rates of return allowed to be earned 
do not average as much as those mentioned. There are many in- 
stances where state legislatures and commissions are enforcing 
lower passenger and freight rates than the federal commission is 
allowing to be charged on interstate traffic in the same states. 

In its decision in the last western rate advance case the Inter- 
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interstate freight rates, not because they would not be reasonable 
in themselves, but because the interstate rates already being applied 
were higher than the corresponding state rates. The attorneys for 
the railways contend that it was within the competence of the fed- 
eral commission, first, to fix reasonable interstate rates, and then to 
require the state authorities to permit the collection of correspond- 
ing state rates. Does the failure of the Interstate Commerce Com- 
mission to adopt this course indicate a belief that it lacks the nee- 
essary authority? If it does lack the authority in such cases to 
bring state rates into line with interstate its power to prevent unfair 
discriminations against interstate commerce and to carry out a 
fair policy of regulation is limited in a very important respect. 
The commission’s authority over even interstate rates is re- 
stricted in a vital particular. Many state commissions may fix the 
absolute rates which must be charged, and the railways can neither 
advance nor reduce them. The Interstate Commerce Commission 
may prescribe reasonable maximum rates and prohibit unreasonable 
advances, but it cannot fix reasonable minimum rates or prevent 
unreasonable reductions. Suppose the commission prescribes for 
a certain territory a schedule of rates which it holds to be reasonable 
and non-discriminatory. All the railways in the territory but one 
may accept it. This one may choose to make a reduction at one 
point which will cause an unfair discrimination. The commission, 
in such a case, is powerless to prevent the reduction and the con- 
sequent discrimination. Suppose, again, that the railways in a 
territory show they are not deriving from all their rates enough 
net revenues to enable them to serve the public properly. At the 
same time they suggest advances in the rates on certain commodi- 
ties. The commission may believe that the needed revenues should 
be secured by increasing the rates on a different group of commodi- 
ties; but it cannot deal fairly or adequately with the situation 
because, while it can refuse the advances for which the railways 
ask, it cannot cause the advances which it thinks ought to be made. 
The competition between the railways in making rates often 
becomes so excessive as to result in unfair discriminations. Exist- 
ing laws prohibit agreements or arrangements between them to 
limit competition in interstate commerce. If the pooling of traffie 
or of earnings were allowed, as is done in almost every other country, 


state Commerce Commission refused to permit increases in certain 
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roads which desire to keep rates reasonable and non-discriminatory 
could offer inducements to their rivals to do so. But pooling is 
prohibited by the Act to Regulate Commerce, and other kinds of 
agreements and arrangements limiting competition are prohibited 
by the Sherman law. In many cases it would help the Interstate 
Commerce Commission in its regulation of rates if groups of rail- 
ways would enter into pooling or other arrangements to restrict 
competition and prevent discriminations; but the commission can- 
not even authorize, much less require, them to do so. 

The commission’s authority over the way railways shall be 
constructed, maintained and operated is much more limited than 
its authority over rate-making. In numerous states the commis- 
sions, by general provisions of law, have been given extensive dis- 
cretionary control over the physical management of railways. In 
some states, by declining to issue ‘“‘certificates of public conven- 
jence,’ they can even prevent new lines from being built at all. 
In many they can order the construction and control the location 
of passenger and freight stations, prescribe the headlights that shall 
be used, require the installation of block signals, and regulate the 
furnishing of freight cars and the schedules of passenger trains. 
The authority over physical management given to such commis- 
sions is, as already shown, supplemented by hundreds of state laws 
regulating details of construction, maintenance and operation. On 
the other hand, the legislation enacted by Congress regarding phys- 
ical management and operation is of a piecemeal nature. While 
the Interstate Commerce Commission prescribes the safety appli- 
ances used on locomotives and cars, it has nothing to say about 
block signals. It inspects and regulates locomotive boilers, but 
has no authority to regulate roadway and track. It may require 
the establishment of satisfactory through routes, but cannot inter- 
fere with an attempt by a lockout or a strike to interrupt transpor- 
tation and close all routes. It has no part in the settlement of 
labor disputes, which may have the greatest influence on the kind 
of service that will be rendered and on the cost of rendering it. 
When state legislatures and commissions, in the nominal regulation 
of state commerce, impose on the railways requirements as to head- 
lights, train crews and clearances, which affect interstate more than 
state commerce, the Interstate Commerce Commission cannot inter- 
fere; it has no authority over such matters. 
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Comparatively limited as is the commission’s power over the 
physical management of railways, its authority over their financial 
management is still more restricted. Practically all railways are 
engaged in interstate commerce. Investors in them are scattered 
throughout the country. Yet, while many states regulate the 
issuance of railway securities, the Interstate Commerce Commis. 
sion is without authority over this part of the railway business. 

The facts presented in the foregoing portray an anomalous situa- 
tion. The railway question is emphatically a national one. Most 
railways operate in more than one state and many lines in six, eight 
or a dozen. A vast majority of the traffic handled is interstate. 
There is no state in which the state traffic approaches the interstate 
_ in amount, and in some the interstate traffic is 90 per cent or more 
of the total. The Constitution, by repeated interpretations of the 

_ courts, makes the federal authority to regulate interstate commerce 

paramount to the state authority to regulate state commerce. The 
desirability of the assertion and exercise by the federal government 
of its paramount authority over commerce usually is recognized by 
the public with great promptness and clearness. Nobody would 
seriously consider a proposal to let each state deal separately with 
_ the tariff question, imposing duties that would affect both interstate 
_ and foreign commerce. The federal government exercises exclusive 
authority in the regulation of commerce on navigable waterways. 
A few years ago Mr. William J. Bryan advocated the adoption of 
= ownership of railways, and suggested that the national 


government should operate the main lines and the states the branch 
lines. The storm of opposition and ridicule which greeted this 
proposal was due not only to strong public sentiment against gov- 
: ernment ownership, but to a general recognition of the fact that 
a. ¢ the railway question was distinctly a national one; that the doc- 
st 7 trine of state’s rights in its correct form had little to do with it; 
CW and that it was absurd to suggest the operation of parts of the rail- 
sways by the federal government and parts by the states. 
ae Yet, in regulating railways we are following the very kind of 
policy the pursuit of which in dealing with the tariff or in the publie 
- ownership and operation of railways we would consider undesirable 
and absurd. We have partially asserted the paramount authority 
of the federal government over railway transportation by passing & 
number of national laws and creating the Interstate Commerce 
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ommission to administer most of them. But, as has been shown, 
the national commission has not nearly as much authority over 
interstate transportation as many state commissions have over 
state transportation; and state legislatures are allowed to pass 
laws and state commissions to issue orders which purport to affect 
merely state transportation but which actually interfere with inter- 
state regulation and have a greater total effect on commerce among 
the states than on commerce within the state. 


Comparative Effects of State and Federal Regulation 


The present system cannot be defended on the ground that 
state regulation gets better results than interestate regulation. 
The national government, and especially the work done by the 
Instertate Commerce Commission, deserves credit for most of what 
is unquestionably good that has been accomplished. On the other 
hand, most of the questionable or positively bad results of regula- 
tion cannot be attributed to the federal government. 

The fact that it is necessary to discuss where the credit should 
be given and the blame placed for results points to one of the 
serious faults of the present policy. This is the division of the re- 
sponsibility for it. Where responsibility is so much divided it is 
impossible to apportion with exact, or even substantial justice the 
credit and the blame for what is done. But the policies of most of 
the states have been of such a character and present so great a 
contrast to that of the national government, in many respects, 
that it is possible to mete out a rough kind of justice. 

In a few states, among which Wisconsin ranks first, most of 
the regulatory legislation has been intelligently and fairly drafted; 
the members of the commissions have been chosen because of their 
special fitness, and have not allowed political or other improper 
influences to control them; and regulation has, in consequence, been 
fair and beneficial to both the railways and the public. But as to 
most states the opposite of all these statements would more accu- 
tately express the truth. Furthermore, the policies followed by 
the states, and even by states adjacent to each other, have been 
utterly wanting in consistency and uniformity, and often have been 
directly conflicting. State legislatures have passed most of the 
laws and state commissions have issued most of the orders affecting 
railway rates and operating expenses; and to them are fairly attrib- 
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utable most of the bad effects which railway regulation has had 
directly on the railways and indirectly on the welfare of the public, 
That this is the case will more clearly appear when we consider the 
policies which the states, on the one hand, and the national govern. 
ment, on the other, have followed. iia 


State Versus Federal Policies 


The states within the past four years have passed 442 laws for 
the regulation of the physical operation of railways. These have 
been supplemented by innumerable orders issued by state commis- 
sions. In one respect, and in one only, have most of these laws and 
orders been alike. Practically all have tended to increase railway 
expenses. A large part have been enacted to enable special classes 
of persons having large political influence to benefit directly by the 
increased expenditures made necessary. This has been true, for 
example, of the many so-called ‘full crew”? laws which have been 
enacted, the real purpose of which has been to compel the railways 
to employ men they do not need. 

The federal government has passed some laws tending to in- 
crease railway expenses. In some cases these have been enacted as 
the result of the pressure of interested classes. But there usually 
has been some justification for the federal laws which have been 
enacted. Furthermore, a federal law has the advantage that it 
applies uniformly throughout the country. Finally, the Inter- 
state Commerce Commission, in the administration of statutes 
affecting operation, usually has been intelligent and fair. It may 
sometimes manifest a disposition to give undue consideration to the 
wishes of the labor organizations; but in the administration of the 
hours of service act, the safety appliance act, and the locomotive 
boiler inspection act, for example, it has usually given satisfaction 
to both the railway managements and the railway employees. 

The policy of the states regarding the issuance of railway 
securities has been extremely unsatisfactory. For years most of 
them let railways issue bonds and stocks without any supervision 
or control. There has been much complaint regarding the over- 
capitalization of some roads. Most railway corporations have been 
created by the states and if the states had not failed to exercise 
proper control over their financial management the over-capitaliza- 
tion complained of could not have occurred. The states which 
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earliest began regulation of securities were Texas and Massachu- 4 : 
setts. Texas imposed such severe restrictions that it has been im- _ 
possible for its railways to finance their needs. Most of the new 
capital for lines in that state has had to be raised by the companies 
controlling them on the credit of their mileage in other states. 
Roads in Texas which have not been controlled and supported by 
outside companies have often been unable to get adequate capital 
for improvements and have become decrepit physically and in many 
eases bankrupt financially. Massachusetts provided that securi- 
ties should not be sold at less than their market value, this to be | 
determined by the railroad commission. The commission often 
decided that the market value was more than the securities could be — 
sold for. In consequence, the railways found it difficult and in 

some cases impossible to raise needed capital, and the law had tobe 
amended to provide that the prices at which securities should be 
sold should be determined by the stockholders with the approval | 
of the commission. i 

The inconsistencies between the policies followed in different | 
states is strikingly illustrated by the legislation in the adjacent _ 
states of Massachusetts and Connecticut. The Massachusetts 
law both required the issuance of securities to be approved by the 
railroad commission and specified the purposes for which they could 
be issued. Connecticut imposed no similar restrictions. The New 
York, New Haven & Hartford had charters from both states. The 
laws of Massachusetts, if they alone had controlled, would have 
prevented the ‘‘high financing’? which was a main feature of the 
Mellen management of the road; but the laws of Connecticut per- 
mitted it. Therefore, it was carried on under the road’s Connecti- 
cut charter regardless of the laws of Massachusetts. 

New York, Wisconsin and some other states have within re- 
cent years passed strict laws for the regulation of the issuance of 
railway securities. But when a railway is required to be chartered 
under the laws of more than one state and to receive approval of 7 i 
security issues from more than one commission, the expenses and | 
trouble incurred are needlessly multiplied and the subject is likely to : 
be differently dealt with in different states. There is no reason for 
expecting or hoping that regulation of railway securities will ever 
be intelligently, fairly and beneficially conducted as long as it is 
left in the hands of forty-eight states. 
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It is a generally accepted principle that fairness to the railways 
and the welfare of the public require that the carriers be allowed 
to charge rates which will enable them to earn a reasonable profit 
on the investment honestly and judiciously made in their prop- 
erties. If this is not done they cannot raise enough new capital 
to improve and enlarge their facilities and to render good and 
adequate service. There are few well-informed persons who believe 
that the net return earned by the railways as a whole has ever been 
positively excessive. The statistics of the Interstate Commerce 
Commission, some of which have been given herein, show that dur- 
ing the last decade their net return has been declining. 

This decline has been due to the fact that their operating 
expenses and taxes have been rapidly increasing and that they 
have not been allowed to make needed advances in their rates. The 
Interstate Commerce Commission has required many extensive 
reductions in freight rates. The most important cases involving 
advances in rates have been heard by it. In the so-called “Five 
Per Cent Case”’ it expressly held, after thorough investigation, that 
the net earnings of the eastern lines were insufficient and granted 
some advances, but in earlier cases in both the east and the west it 
refused, after full hearings, to permit advances, and in a later west- 
ern case it refused most of the advances for which the railways 
asked. Therefore, the commission has been the object of criticism 
by most people who have believed that the railways were entitled 
to higher rates. 

But the fact is, that the Interstate Commerce Commission has 
been less one-sided in its regulation of rates than almost any state 
legislature or commission. In the years 1906 to 1908 a large num- 
ber of states, by legislation or orders of their commissions, which 
usually were adopted without a pretense of investigation, required 
the railways to reduce their passenger fares from three to two cents 
amile. Neither Congress nor the Interstate Commerce Commission 
has adopted any such regulation. Recently the Interstate Com- 
merce Commission has indicated that it believes that two cents 
a mile is too low and has allowed the eastern railways to restore 
their interstate fares to two and one-half cents. The roads have 
appealed to the states to take similar action; but except in New 
England, their petitions have not been granted without appeals to 


the courts. 
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In 1906 and the years immediately following, numerous states, 
by legislation or the orders of commissions, and usually without any 
real investigation, required general reductions in freight rates. In ‘Oy 
many cases they made the state rates lower than the corresponding _ a 
interstate rates. In more recent years the railways have appealed 
to the legislatures and commissions of many states for the restora- 
tion of some of these rates, presenting masses of data showing the 
downward tendency of net earnings. Some advances in state freight 
rates have been allowed, as in New England, Alabama, Michigan 
and Missouri; but in most states the public authorities have been 
hostile to any considerable increases. 

Furthermore, many of the individual states try to so adjust 
the rates within their borders as to effect unfair discriminations in 
favor of shippers in their own states and against those in other 
states. The Interstate Commerce Commission in the Shreveport 
ease attacked such an adjustment of rates which had been estab- 
lished by the Texas commission for the purpose of giving Texas 
shippers an advantage in certain markets in East Texas over shippers 
at Shreveport and other points in Louisiana. It held that the 
regulation of rates by the Texas commission was unreasonable and 
worked an unfair discrimination against interstate commerce, and 
the Supreme Court of the United States upheld this conclusion. 
The Interstate Commerce Commission has been trying ever since 
to remove the discrimination; but so pertinacious has the Texas 
commission been in its efforts to maintain the unfair advantage of 
the shippers of its state that the Railroad Commission of Louisiana 
very recently filed another complaint with the Interstate Commerce 
Commission regarding the policy of the Texas commission. 

On the whole it must be conceded that the Interstate Com- a 
merce Commission’s regulation of freight rates has been much more 
intelligent and fair, and, consequently, less one-sided, than that of 
most of the states. In fact, there are now in effect many state 
freight rates which are lower than the corresponding interstate 
freight rates, whereas, for reasons familiar to all students of the — 
subject, state rates ought ordinarily to be higher than corresponding 
interstate rates. 

Besides having been more fair as between the railways and the 
public, regulation of rates by the Interstate Commerce Commission 
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influences and considerations. The unfairness of the attitude of 
most state commissions is illustrated by the fact that seven of them 
actually appeared in the Five Per Cent Case as parties in opposition 
to the proposed advances in freight rates in eastern territory, and 
that sixteen of them appeared as parties in opposition to the pro- 
posed advances in both freight and passenger rates in western 
territory. 


Conclusions Suggested and Changes in Regulation Needed 


The facts presented in the foregoing bring out clearly several 
points which are of much gravity and importance but which un- 
fortunately are not generally understood. They show that the 
Interstate Commerce Commission cannot be held solely, or even 
perhaps mainly, responsible for the serious reduction of railway 
net earnings, so far as it is attributable to regulation, because the 
Commission has not done most of the regulating. The federal 
authority over interstate commerce is exclusive, at least when 
exercised, and is paramount to that of the states over state com- 
merce. The facts show, however, that the Interstate Commerce 
Commission is exercising, and has been expressly empowered to 
exercise, practically no control over state regulation even when it 
affects interstate commerce and interstate regulation; while, on 
the other hand, state legislatures and commissions are so regulating 
state commerce as seriously to burden interstate commerce and to 
interfere with federal regulation. They show that in regulating 
rates many states are trying to further the interests of their own peo- 
ple at the expense of those of the rest of the nation. They show that 
in their regulation of operation the states are often influenced by 
political and other improper considerations; that the requirements 
they impose upon the railway are consistent only in increasing 
operating expenses; and that most of the increases in operating 
expenses they cause have to be borne not by state but by interstate 
commerce, since interstate traffic constitutes the great bulk of the 
total handled. They show that in the regulation of the issuance of 
securities the states have been entirely inconsistent; that they have 
been excessively negligent in some cases and excessively stringent 
in others. They show, if past experience is a safe criterion, that so 
long as the individual states are left free to take their own heads 
the regulations imposed by them will be utterly wanting in uni- 
formity, and even directly conflicting. 
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The facts further show that the authority, even over interstate 
commerce, which has thus far been conferred on the Interstate 
Commerce Commission is incomplete and fragmentary. Its power 
over rates is merely the power to keep them from being made too © 
high. It cannot keep them from being made too low even when 
this may be necessary to prevent unfair discrimination or to accom- a 
plish some other public purpose. It cannot authorize an agreement 
between competing railways regarding service or rates even though 
such an agreement would prevent unfair discrimination, reduce the 
cost of operation or result in improvement in the service. It has 
no part in the settlement of disputes between railways and their em- 
ployees, although the way they are settled may have the most potent 
influence on the character and cost of the service rendered. It can 
regulate the physical management of the railways in only a few 
particulars, and it cannot directly regulate their financial manage- 
ment at all. The facts show, however, that with powers more 
limited than those of many state commissions, the Interstate Com- 
merce Commission has done much less harm and a great deal more 
good than the regulating authorities of the states. 

The conclusions to which these facts point are clear. Neither 
the Interstate Commerce Commission nor any other body should 
be held responsible for the results produced by any system which it 
cannot direct and control. The results produced by our system of 
railway regulation will never be satisfactory until that system is 
radically changed. As long as the states are allowed to regulate 
the railways without control by the federal government they are 
sure to continue to so regulate them as to impose burdens on inter- 
state commerce and to interfere with federal regulation. But since 
our commerce among the states is vastly more important than that 
within the states, if the regulation of the one is to affect that of the 
other then the regulation of the larger and more important part of 
our commerce should be made supreme and controlling over the 
regulation of the smaller and less important part. The obvious 
way in which to do this is either to empower the Interstate Com- 
merce Commission to regulate both state and interstate transpor- 
tation or to so increase its authority over interstate transportation 
as to enable it to veto any action by state legislatures or commissions 
directly or indirectly burden interstate commerce or _ 
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interfere with interstate regulation. There is no question about 
the power of Congress to do this. 

Besides being given authority to veto any state regulation 
which burdens and interferes with interstate commerce, the com- 
mission should be given positive as well as negative power—as 
much power to pursue a constructive as an obstructive policy. It 
should be empowered to fix minimum as well as maximum rates; to 
participate in the arbitration of labor disputes, the settlement of 
which may vitally affect the quality and the cost of the service; and 
to do such regulating of the physical management of railways as 
_ may be expedient, instead of such regulating being done by arbitrary 
laws often drafted by persons who do not understand the conditions 
to be dealt with and passed by legislators influenced by political 
motives. It should be empowered to authorize reasonable agree- 
ments between competing railways, and to exercise such control 
over the issuance of railway securities as will prevent the states from 
either turning loose predatory corporations to prey on the people 
of the entire country or from so restricting the financing of railways 
as to hamper their development; and as will at the same time pre- 
vent unscrupulous financiers from repeating such scandalous transac- 
tions as have occurred in the management of some roads. 

The adoption of federal legislation for these and kindred 
purposes is essential to bring order out of the chaos which now 
reigns in our regulation of railways, and to change it to a system 
which will control without oppressing the railways and which will 
secure for the public the two vitally important things which the 
public desires regulation to secure, viz., good and adequate service, 
and reasonable and non-discriminatory rates. 
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THE FEDERAL VALUATION OF UTILITIES 


By Cuarues A. Provuty, 


Director of Valuation, Interstate Commerce Commission. 


It has been objected that the valuation of our railways now 
being made by the Interstate Commerce Commission will not be 
worth its cost. But this is not a question of expense. While the 
cost will not in fact be excessive, having relation to the interests 
involved, the thing must be done sooner or later and the sooner the 
better. 

The United States is today trying an experiment which has 
never been worked out to a conclusion in the past. The revenues 
of our railroads for the last fiscal year exceeded $3,000,000,000. — 
The property which produced this enormous income is private. ~ 
This private property the government, state and national, finds 
it necessary to “regulate” and in this process of regulation it is 
doing or preparing to do, among other things, the following: 

To determine the amount of securities which shall be issued; 

To fix the standards by which the roadway and equipment shall — 
be constructed and maintained; 

To prescribe the schedules upon which trains shall be run and 
the train crews which shall be used in the operation of those trains; 

To determine the charge which may be made for every serv wil 
rendered by the common carrier. 

I have, for one, long believed that the government must possess - 
and exercise when necessary all the above authority. In no other 
way can society protect itself. And if these powers are wisely 
exercised there still remains a broad and satisfactory field for the 
scope of private enterprise, but it must be obvious that such author- 
ity may be pushed to a point where little opportunity for initiative 
or direction is left to the owner of this capital. Zz 


are two limitations. 

The first is economic. The billions which are already invested 
in these properties were put there, for the most part, because the 
investor believed that his investment would be safe and his return 


Upon the unreasonable exercise of the regulating power there Sid 
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a fair one. But for this belief only a fragment of the enormous’ 
sums which are in fact invested in our railways would ever have 
gone there. 

Large sums will be required for the further development of 
these agencies of transportation in the future. How large these 
sums will be depends upon the industrial development of this 
country and the demands which are made upon them, but it is 
beyond doubt that within the next half century enormous amounts 
will be required. Whence is this money to come? It must be 
obtained, unless the government itself is to take over or finance 
these properties, exactly as the present investment has been obtained 
—from the private investor who will invest for precisely the same 
reason in the future as in the past. Unless the investing public 
_ believes that the money paid for a railroad stock or a railroad bond 
will be safe and will yield a just return, it will not seek that invest- 
ment. 

. Within certain limits the government can impound the money 
ay. __ which has been invested and compel additional investment to pro- 
ss teet that already made. But this process can continue but a short 
time and can produce only comparatively slight results. In the 
near future new money must come from new investors. 
_ The second limitation is one of law. The federal constitution 
' guarantees to the private owners of our railroads and other public 
utilities a fair return upon the fair value of the property devoted 
by them to the public use. 

It must be evident upon the most superficial consideration 
that the value of the property is a basic fact lying at the foundation 
of all intelligent treatment of these utilities. No commission can 
determine the amount of securities to be issued or the rates to be 
7 applied, nor can it even fix the standards of construction, main- 
tenance and operation without an accurate knowledge of this fact. 
The government itself cannot intelligently make and apply rules 
which shall protect the public upon the one hand and do justice 
to the investor upon the other without this same knowledge. In 
dealing with this question there must be a point of departure. No 
rule of universal application can be devised which will not work 
more or less injustice as to the past; given a point of beginning, 
it is possible to formulate rules which will divest the future of that 
uncertainty which will most certainly deter legitimate investment. 
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The importance of reaching a definite conclusion as to this 
yalue is becoming every day more obvious. But what is the “fair 
yalue”’ of this property and how is it to be determined? 

One school of thinkers declare that we should ascertain as 
accurately as possible the total amount which has been invested 
in a given enterprise, and that the amount of this actual investment 
is the value, assuming that the management has been honest and 
intelligent. 

Another class contend that not the amount of money which 
has been paid into the enterprise from its inception but the actual 
cost of the items of property which are now being devoted to the 
public service, with or without depreciation, should control. 

A third theory is that the cost of reproducing the property as 
it exists under present conditions is the measure of value. If the cm 
cost of construction has advanced, the utility gains; if it has de- 
clined, the utility loses. 

A fourth class accept the reproduction theory but urge that not 
the cost of reproduction new but the cost of reproduction new less 
depreciation is the true test. The owners of the property should 
be allowed a return upon the cost of that property in its present 
state, not upon the theory that it is new. 

The Supreme Court of the United States has apparently said 
that no one of the above methods can be used alone but that the 
value of a property must be determined upon a broad consideration 
of all these aspects and perhaps others. 

Congress plainly intended by the Valuation Act of March 1, 
1913, to provide for the collection of all those facts which need to 
be known in applying any one of the above theories or any combi- 
nation of them. The commission is required to ascertain and 
report: 


Cost of reproduction new; 
Cost of reproduction less depreciation; ; 


Not only is the commission required to give these facts as to the 
property as a whole but it must report in detail as to “‘each piece 
of property.” It is also required to state any other values or ele- 
ments of value which may attach to the property; to give certain 
facts as to lands; to report all aids and donations of every kind; to 
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give a complete corporate and financial history of the property and 
its owners and users past and present. 

It was the manifest intention of Congress to provide for the 
marshalling of every fact which could bear upon the value of the 
public utilities embraced, for the act includes not only railroads 
but telegraphs, telephones and pipe lines when subject to the juris- 
diction of the commission. 

For the purpose of discharging the duties thus imposed upon 
it the commission has created a Division of Valuation. This di- 
vision decides nothing; it simply gathers the information called for 
under the direction of the commission and turns it over for its use, 
All questions arising in the prosecution of the work must be passed 
upon by the commission itself. 

The work of this division divides itself into three general 
classes—engineering, land, and accounting. To show cost of re- 
production new and cost of reproduction new less depreciation, 
exclusive of land, is an engineering problem and to deal with it an 
engineering force has been organized. The requirement that each 
piece of property shall be dealt with in detail, as thus far interpreted, 
requires the preparation of an inventory which shall list the property 
of the carrier by units; that is, the inventory will show the number of 
yards of grading in the property or a given section of the property, 
distributed between the different classes, as earth, solid rock, loose 
rock, etc.; the number of ties, the kind, and whether treated or un- 
treated; the number of tons of rails distributed in various classes; the 
bridges, the buildings, etc., all itemized so that it is possible to know 
the price applied to each item. 

In the making of this inventory or in the verification of the 


inventory when furnished by the carrier, the engineers of the com- 


mission actually examine the property. The quantities are measured 
and within certain limits the various kinds of property are enum- 
erated. It is not in the nature of things possible to observe every 


E article of property, nor is this at all necessary in order to reach a 


reliable conclusion, but the government does examine a representa- 


> tive portion which is supposed to fairly represent the whole. In 


the matter of ties, for example, which is one of the large items in 
the cost of the average railroad, no attempt is made to count every 
tie but a certain section of each mile selected at random is counted. 

The engineering part of this work involves a much greater 
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expenditure of time and money than do the other branches. At 
present about 1,000 persons are employed in this branch. 

The engineering work was developed slowly. It was uncertain 
at the outset just what ought to be done or how it should be done. 
It is only within the last six months that this work has been, so to 
speak, in full swing. At the present time about 4,000 miles of line 
per month are covered by our engineers. It is hoped that the 
present force will dispose of substantially 50,000 miles a year. 
There are in the United States about 250,000 miles of line and of 
this nearly 50,000 miles will have been surveyed by January 1. 
Should the present rate of progress be maintained, therefore, the 
surveys should be well towards completion in four years from the 
first of next January. 

One of the most difficult things connected with this work is 
the statement of depreciation. An article of property may lose its 
value under the action of the natural elements alone. The tie — 
decays whether used or not although the use may hasten the end of 
its life. The life of a rail depends almost entirely upon the amount 
and character of the traffic which passes over it and the quality of 
its maintenance. The bridge goes out of service because it is no 
longer of sufficient size to support the heavier loads which are placed 
upon it although otherwise in perfect condition. The problem of 
combining these different forms of lessening value, giving to each 
its due and proper weight in each case, is an extremely perplexing 
one. 

The stating of depreciation also adds enormously to the work 
itself since if that is to be done with any degree of accuracy a careful 
examination is necessary where otherwise a simple check might 
suffice. 

The units when ascertained are being assembled and the con-— 
dition of depreciation is being stated so that nothing remains save 
the application of unit prices. Up to the present time no final 
prices have been applied. The prices themselves can only be 
ascertained and certain questions arising in their application can 
only be answered by a comprehensive examination of the records 
of the carriers. If that examination were confined to the few car- 
fiers now under valuation, the conclusion might be altogether mis- 
leading. This delay in the application of prices will not cause any — 
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delay in the final completion of the work since when the application 
of prices is fairly begun it can go forward rapidly. 

Some of the most delicate problems in the valuation of rail- 
roads arise in connection with lands. The proportion of valye 
which land bears to other property varies with different carriers; 
taking the country as a whole it is perhaps 25 per cent of the whole. 
A considerable portion of this present value is unearned increment 
that is, the increase in value of the naked land since it was acquired 
by the carrier, and there will be sharp controversy as to how far 
the carrier is entitled to the benefit of this element of value which 
has cost it nothing. In many cases the privilege of using its right 
of way for railroad purposes has been donated to the carrier without 
a conveyance of the fee itself. For example, the government of 
the United States gave to the Northern Pacific Railway the right to 
use for railroad purposes a strip of land four hundred feet wide 
through all government lands from the head of the Great Lakes to 
Puget Sound. What value is to be assigned to that grant in putting 
a value upon the property of the Northern Pacific Company? 

It is generally understood that it costs a railroad company 
more to purchase a right of way than the value acre for acre of 
adjacent lands. In the past it seems to have been assumed that the 
value of the right of way would be determined by inquiring what it 
would cost the railroad to obtain that right of way at the present 
time and the method employed was to ascertain the value of 
similar adjacent lands and to increase the value thus obtained by 
some multiple. 

The Supreme Court of the United States in the Minnesota 
Rate Case apparently held that the reproductive method was not 
the proper test of present value. Its decision apparently was that 
the present value of railroad lands was ordinarily limited by the 
value of adjacent lands of a similar character unless the railroad 
had actually paid a greater amount. The value of its lands would 
therefore be ascertained by determining the number of acres used 
and applying the price of similar adjoining or adjacent lands. This 
sum would be the present value unless that railroad had actually 
paid a greater sum in the acquisition of the lands. 

Up to the present time the Division of Valuation has been 
ascertaining those facts which would enable the commission to fix 
the value of railroad lands upon this basis. It has divided those 
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lands into various classes, has determined the amount of each class, 
and has ascertained the value of similar adjoining and adjacent 
lands. It has also ascertained in all cases where this was possible 
the original cost of the land. 

The carriers earnestly insist that the above interpretation of 
the decision of the Supreme Court is not correct and that the present 
yalue of their lands is what it would cost to obtain those same lands 
at the present time. The commission itself has not yet interpreted 
the Minnesota Rate Case, nor has it determined how the present 
yalue of these lands shall be estimated. 

To carry forward the land work a land section of the Division 
of Valuation has been organized. This work necessarily comes 
after that of the engineers and the organization itself was subse- 
quent to that of the engineering section. At the present time 70 
men are employed in this service who cover from 2,500 to 3,000 
miles per month. This force in the near future will be increased to 
apoint where it can keep abreast of the engineering work. 

A third section of the division has been organized for the con- 
duct of its accounting work, which divides itself into three general 


classes : 
1. Corporate and financial history. 
,2. Original cost of the property now in existence, 


3. Studies in prices and depreciation. 


Under the first head the corporate and financial history of 
the property, its owners and users is dealt with. The company 
which originally constructed the road is ascertained and its history 
traced down to the present time, thus showing in detail the devel- 
opment of the system. 

In this work special attention is given to the issue of stocks, 
bonds, notes, and all other forms of obligation. The amount and 
the time of the issue is stated, together with its character and the 
consideration received, whether money, property or services. If 
money, the actual amount realized by the company is shown and 
what became of the balance. No attempt has been made thus far 
to estimate the value of services or of property received for securi- 
tes, 

An attempt is made to show the amount of money received and 
expended by the corporation during its entire life and to state the 
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purposes for which the expenditures have been made. 7” il 
possible to do this exactly and the result is often of little value, 

The general purpose is to ascertain the amount of money which 
has been actually invested in the enterprise for the purpose of com- 
paring that amount with the present capitalization of the company 
and the reproductive cost of its property. 

Up to the present time the original cost referred to in the Act 
has been treated by the Division of Valuation as an accounting 
proposition; that is, it has been assumed that Congress intended 
to inquire for the original cost as shown by the books of the carrier, 
Our accountants have been endeavoring to give, as required by the 
Act, “in detail as to each piece of property” original cost to date. 
This has been generally found to be impossible. Previous to 1907 
the books of the carriers were nor so kept as to disclose this infor- 
mation in a reliable and accessible form; but that fact can be as- 
certained as to certain classes of property like land and equipment, 
and also with respect to many structures, as bridges and buildings 
when of considerable size. Wherever the information exists in 
available shape it is being compiled and will be reported. 

Finally the accountants examine the account books and other 
records of the carrier for the purpose of ascertaining the prices 
actually paid by it in recent years for the various kinds of property 
which enter into the construction of the railroad and its equipment 
as well as the cost of erecting certain structures and of performing 
certain pieces of work. They also determine the life of various 
kinds and articles of property and of parts of other articles as shown 
by actual replacements and renewals. The information thus ac- 
cumulated is of first importance to the engineer in fixing the prices 
to be used in his estimate of reproductive cost and in his statement 
of depreciation. 

There are now employed in the accounting section 155 men 
and it is probable that this force must be somewhat, although not 
greatly, increased. 

The division has also commenced an inventory of telegraph 
property and is covering at the present time about 6,000 miles of 
line per month. This work would be carried forward at a more 
rapid rate were it possible to obtain from the owners of this tele- 

graph property the pre-inventory information which is required. 
The owner must furnish certain facts and documents before the 
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work of the government can begin and there is a limit to the amount — 
which can be reasonably called for. 

The Valuation Act requires that the valuation shall be kept 

when completed; that is, that the commission shall inform — 
itself of extensions, additions and retirements and shall correct _ 
its valuations from time to time accordingly. This is a most im- 
portant provision and what shall be finally done under it is a matter 
of very grave concern. The commission has already passed an 
order requiring carriers whose property has been inventoried to — 
keep a detailed account of all changes and make report of the same 
to it. Exactly how the information thus furnished will be used 
incorrecting the valuation has not yet been determined. 
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tAL VALUATION OF THE RAILROADS IN THE 
UNITED STATES 


By Tuomas W. Hume, 


7 >= General Secretary, Presidents’ Conference Committee. 


. The United States Supreme Court has repeatedly held that in 
the regulation of rates the common carrier is entitled to earn a 
return upon the value of the property employed by it in the public 
service, and is not limited to the original cost thereof or the amount 
the carrier has invested therein. The Interstate Commerce Com- 
mission in its first annual report and frequently since has recom- 
mended that steps should be taken to ascertain the value of the 
railroads; such information being deemed essential : 

To obtain a trustworthy estimate of the relation existing between the present 
worth of railroad property and its cost to its proprietors; 
a In determining whether rates as fixed by the government are confiscatory; 
fe In connection with railway taxation; 
_F In the ascertainment of a proper depreciation reserve; 


In testing the accuracy of the balance sheets of the carriers 
To the organization of railway statistics in general; 


In determining whether the railroads are under or over-capitalized. 


In 1910 Congress had under consideration a bill to regulate the 
issuance of securities of railroad companies, but instead of taking 
action authorized the appointment of a commission to study and 
report with reference thereto. The commission, headed by Pres- 
ident Arthur T. Hadley of Yale University, advised in its report 
submitted in 1911 against such legislation pending a valuation of 
the property used in interstate commerce; the report was probably 
most influential in causing the passage of the Valuation Act ap- 
proved March 1, 1913. 

The act as passed was very different from and was a devel- 
opment of a bill providing for the valuation of the physical property 
of the railroad companies. As such it was known as a bill “pro- 
viding for physical valuation,’ and passed the House of Repre- 
sentatives in that form, but underwent a radical change in the 
hands of the Senate sub-committee, providing as reported, for the 
ascertainment of the value of all of the property of a carrier including 
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what was specifically designated in the act as “other values and 
elements of value,”’ thus specifically providing for the value of the 
railroad as a going concern, as distinguished from a mere appraisal 
of the physical elements composing it. ; 

It was generally believed at the time of the passage of the act 
that the work involved constituted the greatest economic study — 
ever undertaken, but even those most interested and best informed — : 
under-estimated the cost and the time necessary for the work. | 
The Congress which passed the act was informed that the work — 
would be done in from three to five years at a cost of six to ten © 
millions of dollars. The recital of what has since occurred will — 
clearly demonstrate the inaccuracy of these estimates, and the in-— 
dicationstwo and one-half years after the passage of the act are that 
the work will cost the government and the railroads somewhere 
near fifty millions of dollars and will take at least ten years. 

Most legislation regulatory of corporations requires reports by 
the corporations to the governing body. One of the most important 
features of the Valuation Act requires the carriers to “coéperate 
with and aid the commission in the work of valuation,” in addition 
to furnishing maps, contracts, reports, etc. 

In order that this coéperation may be rendered in the most 
systematic and helpful manner, the railroad companies selected a 
committee of eighteen railroad presidents to represent them in this 
work. That committee at the request of the commission has from 
time to time appointed engineering, land, and accounting committees 
to consider with the Division of Valuation the principles and in- 
numerable details connected with the work. The commission was — 
fortunate in having one of its members willing to devote his entire 
time to the work, in consequence of which Mr. C. A. Prouty re- 
signed from the commission and was appointed Director of Val- 
uation. Upon his recommendation the commission divided the 
United States into five districts, and has created administrative 
boards of engineers, land attorneys, and accountants of five members, 
one member for each district. The commission also appointed an 
advisory board to act in a supervisory capacity and aid in the solu- 
tion of the more important questions. 

A solicitor was likewise designated to supervise the legal work 
of the government, and the railroad companies have created a- 

‘committee of counsel. The legal features of the work are of great 
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importance; the amount of detail and the expenses involved re. 
quire that care should be taken to see that it is done in conformity 
with the requirements of the act. 

Notwithstanding the realization by the representatives of the 
government and the railroad companies that a valuation could not 
be made until a decision had been reached upon the many important 
principles involved, it was decided to proceed with the onerous task 
of inventorying in detail as required by the act, all of the property, 
as it was felt that in solving the problems arising in connection 
therewith, the experience thus obtained would be a valuable aid in 
reaching a correct decision upon the principles involved. 

The method of inventorying was considered by the Engineering 
Board of the government, which held a number of conferences with 
the engineering committee representing the carriers. The carriers 
offered to make and submit inventories of their properties, but the 
government representatives concluded that they would prefer maps 
showing the lands of the carriers and the improvements thereon, 
and to make their own measurements. While agreeing that the 
maps of the lands should be furnished, the carriers urged and still 
feel that an inventory furnished by them of their improvements 
would be far more serviceable than any map, which could not be 
more than a picture of their improvements. The government has 
since partially recognized this contention by an order empowering 
the Director of Valuation to require the carriers to furnish an in- 
ventory of their improvements in terminals and other congested 
districts. Notwithstanding this fundamental difference of view as 
to procedure the carriers are successfully aiding the government in 
its work. The field parties of the government are accompanied by 
a representative of the carrier who points out the property and as- 
sists in the correct ascertainment of the quantities by furnishing the 
government with detailed plans of structures, and by the production 
of records where they exist. This is essential where the ascertain- 
ment of the amount of work done is not readily observable from 
the surface conditions, as in the case of foundations extending far 
below the present surface of the ground, and where the amount of 
work in graduation is difficult to determine by reason of the change 
in surface conditions in adjacent territory. 

The commission wisely proceeded experimentally with 4 
few field parties until such a time as experience had demonstrated 
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the nature of the best organization thereof, and the number that 
could be properly supervised by such a headquarters organization 
as could well be created. At the present time the government is 
surveying about 4,000 miles of road a month, the number of miles 
varying in different sections of the country depending upon 
whether it is thickly settled or otherwise and whether of a flat or 
mountainous nature, the number of tracks and the quantities and 
character of the railroad under inspection. 

As the commission had only $500,000 at its disposal from March 
1,1913 to June 30, 1914, it was not in a position to do a large amount 
of field work. For the year ending June 30, 1915, it had $2,300,000. 
Now, however, it is estimated that with the continuation of the 
present appropriation of $3,000,000 per annum it will be able in 
four years from January 1, 1916, to survey most of the 250,000 
miles of railroad in the United States. As the government has not 
undertaken, however, any work upon the trunk line railroads with 
two, three or four tracks, I do not believe the government will be able 
to complete the work within that time. 

Experience has shown that the greatest progress is made where 
the carrier prepares for the work by a year’s investigation prior to the 
commencing of field work by the government forces. The Director 
of Valuation has, therefore, prepared a tentative program so that 
the carriers may know when to expect the government to commence 
the work on their roads. It is not only helpful to the government, 
but partially avoids the creation and maintenance of an unnecessary 
organization upon the part of the railroad company prior to the time 
when it should commence work of preparation for the government. 

The selection and education of the railroad representatives 
generally known as pilot engineers is one of the most important 
features of the work. These men should have sufficient time at 
their disposal, before beginning of work by the government forces, 
to become thoroughly familiar with both the records and the 
physical property of the portions of the railway which are assigned 
to them. 

The government and the railroads early recognized that in 
order to avoid endless disputes upon many of the details it would 
be important to agree upon the facts while the inventory is being 
made. It was therefore arranged that where a carrier coéperated 
by sending its representative along with the government field parties 
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that the carrier should receive a copy of the notes taken by th 
government field parties, and that these notes should be checked by 
the carrier and any exception taken thereto within a limited period of 
time. No arrangement has so far been made for the settlement of 
disputes or where the exception is taken by the carrier if the govern- 
ment notes do not record all of the facts. It is, however, expected 
that provision therefor will be made in the near future. 
After the calculation and assembling of quantities comes the 
application of prices in order to make an inventory. It is contended 
, that there ought not to be differences that cannot be adjusted with 
reference to quantities, but it is conceded that the determination of 
prices offers the opportunity for wide differences of opinion. The 
prices of labor and material vary in different parts of the United 
States, and vary from time to time. The lowest prices usually 
occur in periods of business depression during which there is little 
railroad construction. The prices of some materials have a tend- 
ency steadily upward and a few have uniformly decreased, and 
others widely fluctuate, but it is believed that a study of records 
over a sufficient period of time will disclose (except where there is a 
pronounced tendency in one direction) an average price prevailing 
during a period of five or ten years, which, when modified by the 
trend, will indicate what prices should be fairly applied for materials. 
The amount to be allowed for labor is, however, more difficult. That 
proposition may be most easily illustrated by the statement that 
from fifty cents to one dollar more per day is paid in some classes of 
construction work than for similarly described occupations in the 
more steady and less exacting railroad maintenance work. This is 
partially explained by the permanency of employment in connec- 
tion with maintenance work as distinguished from the temporary 
character and somewhat more hazardous and hard nature of con- 
struction work. 
. The Valuation Act requires that the commission shall ascertain 
S 4 and report to Congress the original cost, the cost of reproduction 
: new, and the cost of reproduction less depreciation. The commis- 
sion has found that the records of many carriers are very meager or 
7 have been destroyed by fire or lost in consolidations, and that it is 
: therefore impossible to so comply, as to original cost, with the act 
in the ease of those carriers, and that the cost of doing so in the case 
F-. of the others is almost prohibitive. One original estimate of the 
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cost of valuing the railroads was as low as $10 per mile. In one case © 
the commission expended $110 a mile in investigating the original 
cost of a railroad constructed within the last twenty years. 
The determination of correct principles, which is so important 
from an economic standpoint, is perhaps best illustrated by the diffi- 
culty in valuing the land and the treatment of the question of de- 
preciation. Substantial differences of opinion now exist between 
the government and the carriers on these subjects, and it may prove 
to be unfortunate that the act seemingly makes no provision for the 
testing in the courts of the legal principles involved, until after a 
yaluation has been completed. The Valuation Act is specific in its 
requirements as to what the commission shall ascertain and report 
as to what the railroad companies paid to acquire their lands and as 
to the methods employed by the commission in determining the 
present value thereof. It contains no detailed directions, however, 
with reference to depreciation. The necessity, which was so long 
ago recognized, of economical transportation facilities caused all 
state legislatures to provide for a means of acquisition by railroad 
companies of property and property rights in order that railroads 
might be constructed upon proper alignment and reasonable grades. 
The rights of way owned by the railroad companies were thus 
acquired where the owner and the representatives of the railroad 
company could not agree as to the value of the property taken. 
Recognizing that the benefit to the community of a railroad by the 
most direct available route might deprive property owners of some- 
thing more than the mere proportionate part represented by the 
area of the part taken of the value of his property as a whole, the 
legislatures and the courts have invariably held that the owner 
should be paid the difference between the value of his property 
before and after the taking of the part of his property by the rail- 
road company. The railroad company thus acquired not merely a 
parcel of land, but property rights, the value of which must now 
be ascertained in finding the value of the property asa whole. The 
difficulty of determining these property values is generally recog- 
nized, and is fully dealt with in the brief recently filed by the 
railroad companies with the Interstate Commerce Commission. 
The difficulty in connection with depreciation is largely caused 
by the failure to distinguish between deterioration and depreciation 
a commonly understood. Deterioration is a change from a con- 
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dition of newness. Such a change is bound to occur, and in large 
and complex properties like a railroad which takes several years to 
complete, so that many of the minor items, such as ties, entering 
into its construction even at the time the property is first put into 
operation, are not absolutely new. In a railway maintained in the 
. best possible condition, all of its parts cannot be new at any one 
time. To call this change depreciation and deduct from the cost of 
putting the part in place is to immediately declare that the value 
of the investment is less than the cost necessary to create the prop- 
erty. 

Parts of a complex property like a railroad do not all wear out 
at once, and so long as they are replaced from time to time when 
replacement is due, the property as a whole has not depreciated. 
This is strikingly true of a roadbed which has a greater value when 
properly maintained after years of use than it had when first con- 
structed. In order to operate trains over the railroad with safety 
and speed, the roadbed must become settled, which takes several 
years; the ballast and ties and rails in the track must become ad- 
justed by work which can only be done as time, labor and the action 
of the trains and the elements bring about the solidified condition 
of the roadbed. Time also demonstrates that changes are desirable 
that are not due to mere maintenance. Some parts of the property 
become inadequate or obsolete, and while possessing structural 
strength to perform the work for which they were designed, it is not 
longer desirable to keep them in service from an economic stand- 
point. For this reasoneven in the best and most properly maintained 
railroad properties, renewal funds have of late years sometimes 
been created where earnings would permit of the setting aside of a 
sum therefor. The creation of such a fund, however, should not be 
taken as depreciation in the property as it exists. Unless public 
policy would permit the creation of such a fund, or the earning 
of a rate sufficient to care for such expenditures, the replacements 
would have to be wholly paid for by the issuance of new capital. 
To so provide for the cost would be unwise because it would be un- 
economical and would build up a disproportionate capitalization. 
The development of our transportation machine has been so rapid 
in recent years that statistics, unless very carefully analyzed, are 
misleading, for there has not been a proper distinction in accounting 
between expenditures which are for the replacement of parts in the 
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maintenance and the replacement by the more efficient instrument. 
It is important in this connection to keep in mind the past practice 
of the carrier with respect to the creation of the renewal fund where 
any has been created and the future policy of the regulating body 
vith reference thereto. 

But few railroad properties exist today in the form in which 
they were originally constructed. The business of the past did not 
justify such vast expenditures as are now made, but there is fre- 
quently the question as to whether the most economical way of 
producing the property in its present condition would not involve, 
even at the present time, the construction of at least some of the 
property which is not now in service, and which is designated as 
abandoned property. The consideration of such expenditures is 
one of the problems of the commission in determining present cost 
of the reproduction of the property. 

The Interstate Commerce Commission had up to September 
15 last served upon the carriers twenty orders in connection with the 
valuation work. While the time allowed to comply therewith is 
less in the judgment of the railroad representatives than is reason- 
ably necessary, the effort in all cases is being made to comply. 
They provide for maps and profiles, inventory of stock materials 
and supplies, for schedules of land and equipment and the original 
cost thereof, and for a great number of schedules of prices paid by 
the carriers for materials and labor. Other orders call for informa- 
tionrelating to abandoned property, and for information as to owner- 
ship of industrial side tracks not located on the right of way or 
station grounds of the railroad companies; for reports as to aids, 
gifts, grants and donations, and for the preparation of a corporate 
history to be illustrated by a chart and accompanied by a descrip- 
tive statement. For convenience of reference, but not deemed of 
any importance in determining value, the carriers are required to 
make reports as to portions of the property that they have leased, 
and inventory their minute books and accounting and other records. 
in order to keep the inventory when made up to date, provision is 
made for keeping a record of additions and betterments and ex- 
tentions, also deletions. Such a correction of the inventory, how- 
ever, will not disclose the value of the property, as its condition, 
earnings and other factors are vital elements at any time in de- 
termining the value. 
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As there is much earnest discussion and doubt as to whether 
the valuation work when completed will serve any useful purpose, 
I express the opinion that when the work is completed the results 
will convince the public that the railroad properties in the United 
States are worth much more than their present capitalization. 


THE CONFLICT BETWEEN STATE AND FEDERAL REGU- 
LATION OF RAILROADS 


New York City. 


The Interstate Commerce Act declares (section 3) that it shall 
be unlawful for any common carrier engaged in interstate commerce 
tomake or give any undue or unreasonable preference or advantage 
to any particular person, locality or description of traffic in any 
respect whatsoever, or to subject any particular person, locality or 
description of traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. 

If a common carrier on its own initiative should establish an 
intrastate rate which would work an unreasonable preference or 
prejudice to any shipping interest concerned with an interstate 
rate of the common carrier, such action would be a violation of this 
provision. For example, if a common carrier should establish an 
intrastate rate between St. Louis and Kansas City so low in com- 
parison with the interstate rates established by it between Chicago 
and Kansas City as to subject those interested in traffic between 
Chicago and Kansas City to an undue prejudice or disadvantage, 
such action of the common carrier would be a violation of the Inter- 
state Commerce Act. 

If the intrastate rate which works the undue prejudice to the 
interest concerned in the interstate rate is established by state 
statute or by order of a state commission, such statute or order 
necessarily becomes void when such prejudicial effect is ascertained 
in the manner prescribed by the Interstate Commerce Act. To 
follow the illustration just used, if the legislature of Missouri should 
pass a statute or the commission of Missouri should make an order 
prescribing a rate between St. Louis and Kansas City which would 
work an undue prejudice to those interested in traffic between 
Chicago and Kansas City, such statute or order would be void when 
the fact of the undue prejudice had been duly established in a pro- 
ceeding before the Interstate Commerce Commission. 

The invalidity of the state statute or order under the circum- 
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stances supposed is the natural result of our form of government, 
Commerce among the states is committed to the care of Congress 
by the federal constitution. Direct burdens cannot be imposed 
upon that commerce by state legislation or under state authority, 
It would be difficult to conceive a more direct burden upon com- 
merce among the states than an intrastate rate adjustment which 
works a prejudice to those concerned in interstate commerce go 
unreasonable that it would be in violation of an act of Congress if 
done by the common carrier on its own initiative. The federal 
constitution wisely provides that the laws of the United States 
made in pursuance thereof shall be the supreme law of the land 
“anything in the constitution or laws of any state to the contrary 
notwithstanding.”’ The necessity for such a paramount national 
authority in matters of national concern is self-evident. This 
necessity is particularly striking with reference to the interstate 
rates of common carriers. It would be unthinkable under our 
scheme of government that the state of Missouri should decide the 
commercial fate of the city of Chicago even with reference to traffic 
from or to Kansas City. There is only one power which has a 
horizon broad enough to decide what ought to be done and only one 
power extensive enough to reach all the parties concerned and that 
power is the government of the United States. 

Even if the Interstate Commerce Act applied only to specific 
interstate shipments, the act would control an interstate rate ad- 
justment which unreasonably prejudiced such specific interstate 
shipments. But the act is not drawn to apply merely to interstate 
shipments. It is drawn to apply to common carriers which are 
engaged in interstate commerce and it applies to the entire business 
of those common carriers, excluding only the business which is 
expressly excepted. The only exception is business which is 
“wholly within one state.” When a state rate adjustment affects 
business in addition to business that is wholly within one state, then 
the exception ceases to apply. 

These results inevitably follow from an economic fact which 
no legislation can abolish and that fact is that the influence and 
effect of a rate of a railroad company extend beyond the specific 
traffic to which the particular rate primarily relates. If we could 
not only make but could put into effect the almost unthinkable 
supposition that every railroad rate could be regarded as a thing 
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entirely to itself and concerning no one but the shipper and 
the consignee of the specific article carried on that rate, then the 
public would have no reason for making any effort to secure a 
reasonable relative adjustment of rates so as to prevent one rate 
from being injurious to others who use other rates, and intrastate 
rates could stand without regard to their relationship to interstate 
rates. But if we abandon such a strenuous exercise of the imagina- 
tion and face the facts, we know that there is an inter-relation of 
rates which is inherent in the nature of the business conducted by 
the railroads (and it is this inter-relation which is the basis of the 
whole scheme of public regulation of rates) and that no legislation 
can change this condition. It is equally a fact, which no legislation 
ean change, that this inter-relation is not affected in the slightest 
degree by the imaginary line which separates one state from another. 
Hence a rate primarily dealing with an intrastate transaction may 
have a substantial practical effect upon some phase of interstate 
commerce; and the very arising of this condition inevitably brings 
the matter within the power of Congress. 

This matter is settled by the decision of the Supreme Court 
of the United States on June 8, 1914, in the case of Houston & Texas 
Railway Co. v. United States, 234 U.S. 342. In that case the Inter- 
state Commerce Commission prescribed maximum rates from 
Shreveport, Louisiana, to points in Texas intermediate between 
Shreveport and Dallas. The Commission also found that the 
carriers maintained higher rates from Shreveport to such Texas 
points than those prescribed by the Texas Commission from Dallas 
to such points under substantially similar conditions and that 
thereby an undue preference was given to Dallas. The Commission 
accordingly ordered the carrier to desist from charging higher rates 
from Shreveport to such intermediate points than were contempor- 
aneously charged from Dallas toward Shreveport for equal distances. 
The order contained similar provisions concerning the rates from 
Shreveport and Houston to points intermediate between those two 
cities. Under this order the carriers had the right to correct the 
undue preference by increasing their intrastate rates from Dallas 
and Houston to the designated points in Texas up to the maximum 
tates which the Commission had prescribed from Shreveport for 
equal distances toward Dallas and Houston respectively. 1 
The Supreme Court, in an opinion by Mr. Justice Hughes, upheld 
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this order. The court held that Congress had the power to contro] 
the intrastate charges of an interstate carrier to the extent necessary 
to prevent injurious discrimination against interstate traffic, and 
that Congress had exercised this power. The court pointed out 
that the provisions of section 3 of the Interstate Commerce Aet 
against undue preference and undue prejudice were sweeping and 
that there was no exception with respect to an unreasonable dis. 
crimination against interstate traffic produced by the relation of 
intrastate rates. The following quotation is from the court’s 
concluding remarks: 

We are not unmindful of the gravity of the question that is presented 
when state and federal views conflict. But it was recognized at the beginning 
that the nation could not prosper if interstate and foreign trade were governed 
by many masters, and, where the interests of the freedom of interstate com- 
merce are involved, the judgment of Congress and of the agencies it lawfully 
establishes must control. 


Manifestly the Interstate Commerce Commission’s duty to 
protect interstate commerce from unreasonably prejudicial in- 
trastate rates and practices is precisely the same whether those 
injurious rates and practices are initiated by the carrier or by officers 
of the state. 

The doctrine of the Shreveport case applies, of course, not only 
to unlawful discriminations in rates but to all acts of prejudicial 
conduct required under state authority which would be unlawful 
under the Interstate Commerce Act if committeed by carriers on 
their own initiative. For example, this statement includes preju- 
dicial discriminations or burdens as to practices such as the unequal 
distribution of cars and the preferential movement of trains or of 
particular sorts of traffic. 

So far the writer has dealt with this matter from the standpoint 
merely of the prejudice to specific interstate traffic conducted in 
competition with the intrastate traffic which enjoys the preference. 
But the paramount national control of interstate railroads rests 
upon an even broader and deeper foundation than the relative 
adjustment of rates of competing shippers. Interstate shippers 
and passengers have the right to fair treatment in the rates for 
transportation upon railroads, and they also have the even more 
important right to have railroads upon which an efficient transpor 
tation service can take place. 


44 
7 
of 
i 
| 
et 


STATE AND FEDERAL REGULATION OF RAILROADS 195 


It is probably fair to say that on an average at least three fourths 
of the railroad business handled by railroad companies in the 
United States is interstate and foreign business and not more than 
one fourth is intrastate business. As to any one railroad, this 
one-fourth intrastate business is split up among all the states 
through which that railroad runs. Consequently the interest of 
any one state (when tested by its intrastate business alone), in a 
given railroad is ordinarily a very small fraction of the total interest 
of the general public in the business of that railroad. 

In view of the great predominance of interstate and foreign 
traffic, the successful operation of the railroads is a matter of 
concern far more to the nation than to the intrastate business of 
any individual state or of all the individual states put together. 

It is indispensable to the successful conduct of railroads under 
private ownership that they shall enjoy a net income sufficient to 
enable them to attract the additional capital which they need in 
order to keep-their public service abreast of the growth of business 
and of the increasing public demand for improved and safer service. 
If this condition fails the breakdown of railroad credit will result 
and national ownership or national guaranty of railroad securities 
must follow. Therefore, until the nation elects to change the pres- 
ent policy of private ownership, it is a matter of paramount interest 
to the nation that the railroads necessary to carry the interstate 
and foreign traffic in which the nation is interested shall enjoy a 
sufficient net income to continue the proper development of their 
service. 

An impairment of the net income of a railroad company 
through the action of a single state is necessarily an impairment of 
the company’s general resources and credit and the injurious con- 
sequences cannot be segregated and confined to the company’s 
intrastate business in that state. Railroad operations for interstate 
purposes and for intrastate purposes are inseparably intermingled 
and money invested in railroad improvements is devoted indis- 
criminately to intrastate service and to interstate service. In- 
vestors in determining whether to invest in the securities of a rail- 
road company look at its returns asa whole. If they are confronted 
with the probability that the railroad company’s net income is 
going to be cut to the extent of $1,000,000 per year, that cut is the 
ultimate fact which arrests the investor. It makes no difference 
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to him whether the cut comes from state action or federal action, 
The result in all cases of substantial impairment of net income js 
the same, regardless of the source of the reduction, that the raising 
of money for railroad improvement is rendered more difficult and 
costly if not temporarily impracticable. 

The impairment of railroad credit by state action may come 
from increases in operating expenses and taxes or from reductions 
in revenues or from requirements of additional capital expenditures, 
The extent of the burdens resulting from state action on these 
matters is not generally understood, has never been adequately 
catalogued and presented, and is only imperfectly appreciated by 
the railroad managers themselves. 

It is probably true that the greatest impairment comes through 
increases in operating expenses and taxes, although reductions in 
rates are perhaps more obvious. The state laws relative to full 
crews, length of trains, hours of service, and all the countless details 
of operation impose in the aggregate enormous burdens upon rail- 
road companies, seriously diminish their net income and impair 
their credit to the prejudice of the interests of the nation. 

In the matter of rates there is a serious direct impairment of 
general railroad credit due to the loss of revenue resulting from 
unduly low rates as applied to intrastate business in a particular 
state. But state action has a still further important bearing upon 
railroad results because in many matters the state rates have a 
controlling effect upon rates beyond ‘the borders of the states. 
Rates fixed by the state of Missouri between St. Louis and Kansas 
City control the rates between points in Illinois and Indiana and 
points in Kansas and Colorado. Rates prescribed by the state of 
Ohio have a controlling influence upon rates between Ohio and 
Indiana and Illinois points and even upon rates wholly within the 
states of Indiana and Illinois. Rates fixed by the state of Georgia, 
coupled with ocean rates to Georgia ports, control the rates from 
New York and Philadelphia to Georgia points and other points in 
the Southeast, and this in turn controls the rates from Louisville 
and Cincinnati, St. Louis and Chicago to the same points in the 
Southeast. Rates fixed by the state of Texas from Galveston to 
Texas points, coupled with ocean rates to Galveston, control to 8 
large extent the interstate rate structure from New York and many 
other cities to Texas points. 
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In these ways it is always possible, and it frequently happens, 
that the action of a single state taken by legislators or commissioners a 
who, of course, are charged with no responsibility as to national 
affairs and have no adequate opportunity or encouragement to 
take a national survey of the situation, operates directly to increase 
expenses or cut down revenues and thereby to impair the net in- 
come and consequently the credit of a railroad company when 
perhaps more than ninety per cent of the business of the company 
: is, in a constitutional sense, entirely beyond the jurisdiction of 
that state and when the welfare and credit of the company is 
; primarily a matter of national concern. 
But the difficulties go beyond matters which relate to the net 
income from railroad operations. The issue of railroad securities 
y is largely dependent upon state action, although those securities 
| - are issued primarily to raise money for railroad development which 
$ is primarily and principally for national as distinguished from state 
. use. A state may withold or delay action upon the issue of securi- 
r ties to the serious prejudice of the interest of other states and of © 
the nation. 
f Again, the ability of a-railroad company to carry on business 
N to the advantage of the country generally may be dependent on its 
r getting a charter or a license from a particular state although not 
i five per cent of the company’s business may be intrastate traffic 
in that state. 


As was said by the Supreme Court in the Shreveport case above 
referred to, “It was recognized at the beginning that the nation 
could not prosper if interstate and foreign trade were governed by 
f many masters.”’ It is becoming increasingly manifest that the 
d railroad credit which is indispensable to provide under private 
e ownership the channels for interstate and foreign trade cannot be 
) permanently secured if the factors which must underlie that credit 
n are governed by “‘many masters,” that is, by forty-eight states, as 
D well as by the nation. 

e To an important extent the relief from the injurious effect of 
the regulations of the ‘“many masters’? may come from the Inter- 
0 state Commerce Commission exerting emphatically the powers 
a conferred upon it by the Interstate Commerce Act and recognized 
y and enforced in the Shreveport Case. : 
With reference to matters outside of the scope of the Inter- 7 
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state Commerce Act, injurious state action in extreme cases may 
be set aside by the Supreme Court of the United States on the 
ground that such action constitutes such a direct burden upon 
commerce among the states as to be unconstitutional even in the 
absence of action by Congress. It is not impossible that the in- 
creasing appreciation of the intimate relation between the credit of 
a railroad company as a whole and any substantial impairment of 
that company’s net income by any state will lead the Supreme 
Court to afford an increasingly important protection even in the 
absence of action by Congress. 

But the extent to which the Interstate Commerce Commissios ° 
may go and the extent to which the Supreme Court may go are 
for the present matters of doubt and uncertainty, to be developed 
very slowly through a long period of years. Meanwhile railroad 
credit, which for any one company is a single and indivisible thing 
of paramount importance to the Nation, is being menaced by the 
claims of power and by the exercise of power by forty-eight 
masters in addition to the Nation itself. The condition is one 
which calls for further comprehensive and thorough Congressional 
action, which, of course, should not be taken except after a pro- 
found study of the situation in all its bearings. But the beginning 
of that study by — ought not to be delayed. 
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RECENT FINANCIAL INVESTIGATIONS BY THE INTER- 


STATE COMMERCE COMMISSION in 
By Ernest Ritson Dewsnvp, 


Professor of Railway Administration, University of Illinois. 


The act to regulate commerce gave to the commission, created — 
by it, authority to inquire into the management of the business of © os. 
interstate common carriers. No limitation upon the scope of al 
quiry so long as it concerned the management of the business of — 
carriers subject to the act would appear to have been imposed. — 
Under this authority, the Interstate Commerce Commission has — 
apparently had power, at any time during its existence, to investi- _ 
gate not merely rates and traffic regulations but also any matters oe 
concerning operation and fiscal administration that it chose to be _ 
interested in. However, this large investigative power was allowed  —_— 
to lie more or less in abeyance, so far as the last mentioned aspects 
of railway management were concerned, for twenty-five years or | 
thereabouts. To some extent, it was incapable of effective utili- 
zation on account of the failure of the original act to provide suffi- 
ciently complete control over traffic and fiscal records and accounts 
or adequate machinery with which to pursue inquiries of this kind. 
The Hepburn amendment of 1906 remedied this by definitely 
assigning to the commission such control and by authorizing the 
employment of special agents or examiners with full powers of in- 
vestigation. 

The half-dozen years immediately following the enactment of 
the Hepburn amendment were employed by the commission in 
molding into uniform pattern the myriad-shaped accounts of the 
carriers and in organizing a corps of inspection to assist in this de- 
sirable simplification. By 1912, the commission evidently felt itself 
in a position to make use of its strengthened facilities of inquiry, 
and, with admirable courage, determined to try its hand upon no 
less important a corporate body than that of the New York, New 
Haven and Hartford Railroad Company, including its ancillary 
member, the Boston and Maine Railroad. 

For some time prior to the investigation undertaken by the > 
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commission in 1912, there had been severe criticism of the operating 
and financial methods of the New Haven system. The investiga- 
tion, into which the commission entered as the result of an informal 
inquiry by one of its special agents, turned out to be a most exten- 
sive one, the hearings consuming thirty-seven days and resulting 
in over six thousand pages of type-written testimony. The report 
of the commission published in the summer of 1913! stirred the 
interest of Congress, and, in the following February, the Senate 
passed a resolution instructing the commission to re-open the 
examination of the affairs of the company and to make further 
investigation of its financial transactions. In accordance with these 
instructions, a still more intensive examination was undertaken, 
_ in the course of which nearly forty persons were placed upon the 
_ gstand—their testimony and the exhibits in connection with the case 
requiring two thick volumes for their “gy presentation.? 

Very soon after the election of Mr. C. 8S. Mellen to the presi- 
dency of the New Haven road,* that company proceeded to extend 
its control of trolley lines in southern New England by bold and 
hazardous steps. To this end it organized the Providence Securi- 
ties Company which exchanged its 4 per cent debentures, guaran- 
teed by the New Haven road, for the whole of the securities of the 
Rhode Island Securities Company, a company which the United 
Gas Improvement Company of Philadelphia had organized, in 
July, 1902, to hold the capital stock of the Rhode Island Company, 
the last named being the operating company (organized in June; 
1902) controlling, under 999-year leases, about two hundred and 
forty miles of trolley lines in Rhode Island. The cash investment 
of the last named company appears to have been but little over 
nine and one-half million dollars but, in its determination to secure 
a monopolistic grip of the trolley situation, the New Haven spent in 
money and securities over twenty-four million dollars, an astounding 
expenditure in view of the fact that from the organization of the 
Rhode Island Company until its purchase in 1906, it had failed to 
pay a dividend; indeed, its income account showed a surplus of but 

1 27 Interstate Commerce Commission Reports, pp. 560-617. The New England 
Investigation. 

2 63d Congress, 2d session, 1913-14. Senate Documents, vols. 19 and 20. 

* November, 1903. Mr. Mellen had been president of the Northern Pacific 


- Railway Company from 1897, and previously, for several years, vice-president of 
New Haven road. 
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$397,000 up to June 30, 1908. It was part of the agreement with 
the United Gas Improvement Company that the New Haven should 
also take over the Connecticut trolley lines, and here again a sum 
was paid considerably in excess of their value—$10,000,000, accord- 
ing to former president Mellen’s testimony. 

That the New Haven management was prepared to make the 
most extravagant expenditures in its endeavor to suppress com- 
petition is further illustrated in its acquisition of the New York, 
Westchester and Boston Railway Company, a property which 
ultimately cost it nearly thirty-six and one-half million dollars 
for a line of eighteen miles in length.‘ The acquisition was under- 
taken by a special committee with power to act, composed of J. P. 
Morgan, William Rockefeller and G. M. Miller, with President 
Mellen ex-officio. This committee was appointed by the standing 
committee of the Board of Directors after Mr. Mellen had made a 
statement concerning the “proposed competition between the Con- 
necticut State line and the Harlem River.” Five days later 
(September 22, 1906), this action was approved at a regular meet- 
ing of the full Board, fifteen of the directors being present. The 
report of the Interstate Commerce Commission * states that the 
full Board was not taken into the confidence of those directors who 
wanted the Westchester securities purchased. However, the 
testimony seems to indicate that, in appointing this committee in 
such general terms, the directors were aware of the purpose of their 
vote, though not anticipating so heavy a purchase price as was 
actually paid. ® 

Some thirteen months later, the Morgan-Rockefeller com- 
mittee reported to the Board that it had secured control of the 
properties at a cost of more than eleven million dollars. For this 
large expenditure, the New Haven became the possessor of two 
“beclouded”’ franchises for lines parallel and in close proximity to 
its own tracks. The tangible assets underlying the Westchester 

* The line extends from 174th St., New York City, a distance of 6.83 miles to 
Mount Vernon (four tracks), thence bifurcating into two double track lines, one 
to New Rochelle (2.16 miles) and the other to White Plains (9.04 miles). A per- 
petual lease gives also the use of the 3.72 miles of track between 174th St. and the 
Harlem River over the tracks of the Harlem River and Port Chester Railroad. 

5 31 Interstate Commerce Commission Reports, pp. 32-132. 


*See 63d Congress, 2d session. Senate Documents, Vol. 19, p. 1015, Testi- 
mony of [Director] William Skinner. 
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and Port Chester companies and the City and County Contraet 
- Company (the construction company), at the time of the acquisi- 
tion of the property by the New Haven, would seem to have been 
about four million one hundred and sixty thousand dollars. Both 
franchises were being attacked in the courts and an application 
_ for permission to consolidate the two projects and construct but 
- one road was held up by court injunction. To straighten out the 
legal tangle and to secure the necessary amendments to the fran- 
chises, President Mellen, with the aid of the late Thomas J. Byrnes, 
sometime inspector in the New York police force, expended an ad- 
ditional $1,500,000, the trail of this expenditure being hidden by 
the transfer of New Haven securities to its subsidiary company, 
the New England Navigation Company, which thereupon. trans- 
_ ferred them to its President, who happened to be the same C. §, 
_ Mellen that presided over the parent company. ‘The outlay of this 
money secured for the New Haven road the control of 30,431 of 
the 34,0534 Westchester shares still outstanding, worth, as Mr. 
Mellen cynically testified later, about ten cents a pound. The 
Interstate Commerce Commission, in its report, had no hesitation 
_ in charging a corrupt purpose in the manipulation of this expen- 
_ diture. In addition to the above payments, a further $1,400,000 
was paid out in settlement of the claims of parties in control of the 
Port Chester Company, and of the damages accruing to Thorne 
and Perry (who had been acting as agents for the New Haven in 
_ securing the property) on account of the rescission of their contract. 
In the course of the investigation by the Commission, it seems that 
Thorne and Perry failed to account for $1,032,000 of the moneys 
expended by them. 

Thus it appears that the Morgan-Rockefeller committee of the 
‘New Haven Board was responsible for disbursing over fourteen 
- million dollars for tangible assets, as already stated, of a little over 
four millions. To complete the construction of the road, $22,000,- 
000 was required, thus making $36,000,000 in all, the fixed charges 
- involving a payment of $1,250,000 per annum beyond the earnings, 
and according to the testimony of the President of the road, the 
earnings at the time of the investigation were less than 25 per cent 
of the amount necessary to make the property self-sustaining. 
Such finance savors of monopoly mania. That such eminent 
financiers should have been responsible for it makes the matter only 
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the more astounding. To judge from Mellen’s testimony, the rela- 
tion of the highly paid President of a most important railway com- 
pany to the late J. P. Morgan resembled nothing more closely than — 
that of the office boy to his “boss.” The evidence does not reveal 
the underlying purpose of Mr. Morgan in putting this deal through 
and it might be said that, in reply to a direct inquiry from the 
present chairman of the New Haven, the firm of J. P. Morgan and 
Company asserted that in the course of the twenty years prior to 
December 4, 1913, they realized a total net profit of not more than 
approximately $350,000 from the handling of the securities of the - 
New Haven and its subsidiary companies.’ 
The Billard transactions afford another example of the New _ 
Haven’s financial extravagance, as also of its defiance of statutory 
regulation. The space at our disposal will not permit us to enter — a 
into detail, but, in brief, these transactions arose out of a decision — 
of the Supreme Court of Massachusetts which made it very clear | 
that in acquiring a substantially controlling interest in the Boston _ 
and Maine Railroad, in 1907, the New Haven had acted illegally. — 
The stock had been acquired in the name of the New Haven’s —s_—© 
subsidiary, the New England Navigation Company. Accordingly, 
the New Haven proceeded apparently to divest itself of the 
property by having the Navigation Company sell the stock to a 
Mr. John L. Billard. However, within about a year after this sale, 
the New Haven succeeded in securing the passage of a bill by the 
legislature of Massachusetts authorizing the incorporation of the 
Boston Railroad Holding Company with power to acquire and — 
hold a majority of the stock of the Boston and Maine Railroad _ 
(June 24, 1909). Thereupon, Billard was induced to sell back the 
stock to the Navigation Company which transferred it to the new 
holding company. But when investigation came to be made, it | 
was obvious that at no time during the couple of years covered by | 
these transactions had the New Haven really relinquished its con-— 
trol of the Boston and Maine. Billard, a coal merchant of Meriden, 
Conn., was by no means in a financial condition to handle such a 
large deal. Actually he did not put out a dollar of his own money. 
He did not even handle the shares. The $13,750,000 representing 
the purchase price was raised by an advance of $11,000,000 by the 
National City Bank of New York, on the stock deposited as col- 


*See Railway Age Gazette, March 13, 1914. 
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lateral, and the balance of nearly two and three quarter million 
dollars was then taken care of through the acceptance by the 
Navigation Company of an unsecured note of Billard’s. Neverthe- 
less, Billard would seem to have pulled $2,748,000 out of the busi- 
ness, for the securities were sold to him at $125 and bought back at 
$150 per share, and this despite the understanding of the Board 
of Directors of the New Haven that Billard was to receive only 
a reasonable compensation for the service he performed. 
Billard, by the way, took care to burn his books and papers, pre- 
sumably to avoid embarrassment from any examination of them. 

The monopolistic ambitions of the New Haven management 
extended not only to control of electric trolleys and suburban and 
main line railroads, but also to that of water communications. 
Adopting its usual methods of “dummy companies and dummy 
officers and directors,”’ the railroad acquired control of half a dozen 
of the leading steamship lines of New England at a total cost of 
nearly twenty-five million dollars for property with a physical 
valuation of about ten million dollars. 

Space will not permit a description of the questionable practices 
of the New Haven in the manipulation of its accounts, of its ad- 
vances to subsidiary companies to enable them to pay dividends 
which in turn were credited to the former road in its income account. 
The commission states that 


the accounts of the company are replete with instances in which profits have been 
_ declared to be earned by the transfer of stocks, bonds, and debentures, and securi- 
ties of one of the subordinate and subsidiary companies of the New Haven sys- 
_ tem, to another such subsidiary, and such profits are solemnly recorded as real 
_ profits in working up the accounts of the system as a whole.* 

- Purchases of supplies to large amounts were made without bids, 
- and frequently from companies having men as directors who were 
also on the Board of the New Haven. Lavish contributions to 
both political parties were made, large sums were expended to 
- “educate” public opinion; one well known professor of law in New 
England was paid $10,000 a year, besides payments to his brother 
_ and father of $25 and $50 a day. 

_ The commission estimated that the loss to the New Haven 
- Company through waste and mismanagement, amounted to be- 
tween $60,000,000 and $90,000,000, the burden of which will be a 


31 Interstate Commerce Commission Reports, p. 59. 
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heavy drain for many years upon its resources. Undoubtedly, the 
present management, under the very capable direction of Mr. _ 
Howard Elliott, in whose unimpeachable honesty the public has 
every confidence, will ultimately be able to restore prosperity to 
the undertaking, but the task will be a difficult one. The new ad- 
ministration, before the opening of the investigation ordered by the 
Senate, had already entered into an agreement with the Attorney 
General of the United States to divorce the New Haven Company 
from the Boston and Maine, the trolley lines, and most of the 
steamship lines, and certain other steps had also been taken to 
free the company from the responsibility of those subsidiary com- | 
panies whose association with it had been criticized.® 

Just about the time that the first New Haven investigation 
was drawing to a close, and before the commission had issued its 
report thereupon, one of the well-known western railways, the St. 
Louis and San Francisco Railroad Company, along with its sub- _ 
sidiary, the Chicago and Eastern Illinois Railroad, went into the 
hands of receivers. The receivership caused a good deal of com- 
ment and finally led to resolutions by the United States Senate, in 
the following June and July, instructing the commission to report 
to that body all the facts connected with the purchase of the 
Chicago and Eastern Illinois Railroad, and the St. Louis, Browns- 
ville and Mexico Railroad by the Frisco company, and also with the 
subsequent receiverships. The testimony secured for this report '° 
evidenced a policy on the part of the Frisco management that was 
marked by a high degree of financial recklessness. It seems that, 
between 1897 and 1907, the Frisco undertook an extensive pro-— 
gram of acquisition of new lines, constructed by syndicates with the 
probable understanding that the former would purchase them after 
completion. There is some evidence to show that the prices paid 
for these properties netted large profits to the subscribers. Officials 
of the Frisco, including the chairman of the Board of Directors, 
seem to have participated freely in these dealings. A somewhat 
spectacular example of Frisco financing occurred in the case of the 
South Texas lines. In its endeavor to secure a through coast route 


*A full statement of the action taken by the new management, and of the 
terms of the agreement with the Department of Justice will be found in the 
Railway Age Gazette, April 17, 1914. 

10 29 Interstate Commerce Commission Reports, pp. 139-211. 
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between Brownsville, Texas, and New Orleans—a rather remote 
traffic interest—the company advanced $33,000,000 for the con- 
struction of lines and the acquisition of control of existing com- 
panies. The loss to the Frisco on these transactions, including 
discounts, commissions and an unliquidated sum of $5,000,000 due 
to it by the New Orleans, Texas, and Mexico Railroad, amounted 
to more than eight million dollars. Neither the Brownsville line, 
nor the New Orleans, Texas and Mexico has met its fixed charges 
since 1910. 

Prior to this, the Frisco had heavily involved its credit in 
gaining control of the Chicago and Eastern Illinois Railroad. The 
basis upon which the latter railroad was acquired in 1902 made it 
essential that the Frisco should receive regularly dividends of 6 
per cent on the preferred stock and 10 per cent upon the common 
stock of the Chicago and Eastern Illinois, in order to pay the inter- 
est charges on the stock trust certificates with which it had obtained 
the securities of that company. Actually, the dividends paid by 
the common stock were insufficient to meet the interest charges, 
and, to May, 1913, the Frisco had suffered a loss thereupon of over 
two million dollars or, deducting the interest on the stock certifi- 
cates owned by it, a net loss of $1,710,000. After December, 1911, 
the subsidiary road ceased to pay any dividends at all. The price 
paid by the Frisco to secure this line of entry into Chicago seems to 
have been an extravagant one when comparison is made with the 
dividend earning power of the Chicago and Eastern Illinois prior to 
the acquisition. 

An optimistic view of the effect of the Frisco alliance upon the 
earnings of the Chicago and Eastern Illinois was responsible, per- 
haps, for the cheerfulness with which the Frisco undertook the 
financial responsibility. Indeed, there was a notable increase in 
the gross operating revenue of that road from $6,000,000 in 1901 
to $15,000,000 in 1912. But the management was not successful in 
achieving economy; the operating expenses increased with striking 
rapidity (fourfold), and the operating ratio rose from 54.75 to over 
80 per cent. The increased cost of materials and labor does not 
constitute a sufficient explanation of such an increase. 

In assigning causes for the Frisco insolvency, the commission 
laid emphasis upon the disproportionate amount of funded in- 


_ debtedness, the acquisition of new lines, the financing of the South 
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Texas lines, the Chicago and Eastern Illinois deal, sale of securities 
at low prices, payment of unearned dividends on preferred stock, 
investment in stocks of non-dividend-paying industrial companies, 
and payment of excessive charges upon the investment in and use 
of terminal and coal properties. 

Less than two months after the report upon the Frisco situation, 
the financial methods of the management of one of the great and 
supposedly carefully administered railway properties of the middle 
west were brought to the attention of the public in the report of 
the commission upon the Chicago, Milwaukee and St. Paul Railway 
Company." 

To bolster up the income of the St. Paul road for 1910, the in- 
come account of that year was made to include all the interest, rents 
and revenues, over four million six hundred thousand dollars, arising 
out of the construction of the Puget Sound road in previous years. 
At the same time, operating expenses were given an artificial de- 
crease of more than five hundred thousand dollars by crediting to 
the current year the salvage of cars destroyed previous to July l, 
1909. Since they had not been taken care of previously, these items 
should have been handled through the profit and loss account. After 
the Puget Sound road had been opened, construction of branch lines, 
ete., still continued to be active, and, according to the accusation of 
the commission, large amounts that should have been charged as 
expenses of operation were entered under the head of cost of con- 
struction. Furthermore, notwithstanding the requirement of the 
commission, laid down in the classification of operating expenses 
issued in 1907, that depreciation should be annually charged on 
equipment, the accounts of the company failed to show any such 
provision. ‘These accusations constitute a lamentable indictment 
against the St. Paul of endeavoring to deceive its stockholders and 
the investing public as to the true financial status of the company. 
By the artifices above mentioned, the Puget Sound road was enabled 
to contribute a 2 per cent dividend towards the St. Paul’s dividend 
of 1911, thus enabling the latter company to make a fictitious show- 
ing of a dividend earned entirely out of current income. 

The overstatement of income for the year 1909-10 led to a 
book decrease in revenue and income, during the following year, of 
more than two million dollars, which the company’s report explained 


4 29 Interstate Commerce Commission Reports, p. 508. =a 
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as due to its inability to obtain increased rates, and the great jn- 
crease in the cost of labor. Actually, the wage bill of the St. Pay! 
for 1910-11 was nearly fifty-six thousand dollars less than that for 
1909-10. 

The balance sheet of the Puget Sound road was also distorted 
to the extent of showing a property investment of $100,000,000 
greater than was actually the case. As explained by the president 
of the St. Paul, the directors of that company were unable to 
accept the stock of the Puget Sound road as the binding security 
for the advances made to the latter, and so they had that company 
issue first mortgage bonds approximating in amount the $200,000,000 
of constructional cost. But the iaw of the state of Washington, under 
which the Puget Sound road was incorporated, forbade the issue of 
funded debt beyond twice the amount of capital stock. To meet 
this requirement, this company had to issue to the St. Paul an ad- 
ditional $100,000,000 of stock, which was carried on the books of 
the parent company at merely a nominal value. The explanation, 
though it makes clear that in this matter there was no intent to 
deceive, was a very lame and unsatisfactory one. An accounting 
could have been made in accordance with the commission’s regula- 
tions that would have shown, on the Puget Sound balance sheet, 
a discount on securities sold of the $100,000,000 of stocks issued 
less the nominal amount for which this was carried on the St. Paul 
balance sheet, the item being entered under deferred assets; or an 
explanatory note could have been attached to the balance sheet 
explaining the reason for the irregularity. 

The most recent of the financial investigations of the Interstate 
Commerce Commission has been that into the condition of the 
Chicago, Rock Island and Pacific Railway Company, the final 
hearings in connection with which were held last June.” The 
acquisition of the control of the Rock Island in 1901 by Reid, Leeds 
and the two Moores, the subsequent organization of the two hoid- 
ing companies, the Chicago, Rock Island and Pacific Railroad 
Company of Iowa, and the Rock Island Company of New Jersey, 
with a capitalization of $200,000,000 for the former and of $159,- 
000,000 for the latter, the concentration of control in the preferred 
stock of the New Jersey corporation, all these matters are familiar 
to the reader and need not be rehearsed here, but there are certain 
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less familiar facts that deserve attention here since they throw a i. 
lurid light upon the possibilities of financial manipulation by such 
men as those already named. 

Apparently, the rights of the stockholders in the earnings of 
the company were deemed of little account. Salaries shown on the 
payroll were supplemented by secret allowances and bonuses. 
Presents of considerable sums were made to both officers and mem- 
bers of the Board of Directors. About a million dollars was dis- 
tributed to officials of the railway company in excess of their 
salaries. Irregular payments were made for “supporting the market, 
while the bonds of the railway company were being sold,” for con- 
tributions to campaign committees, for rebates to a Denver news- 
paper, for securing discontinuance of a line of road being 
constructed between Peoria, Illinois, and Clinton, lowa. 

Misrepresentation of assets was made unblushingly. As late 
as June, 1914, the railway company carried an amount of nearly 
six million, two hundred thousand dollars as surplus, based upon: 
(1) a book value of nearly three and three-quarter million dollars 
ascribed to the securities of the Trinity and Brazos Valley Railway, 
a company then in the hands of receivers; (2) a book value of 7 
$6,000,000 of Clover Leaf bonds, secured only by Chicago and Alton 
Railroad stock having a current market value of little more than 
one and one half million dollars; (3) a book value of $200,000 of the 
stock of a Nebraska railway company and a construction company 
that had no existence except on paper; (4) a book value of nearly p 
six million dollars attributed to the worthless five per cent debenture 
bonds of the Iowa holding company. As pointed out by the com- 
mission, a proper valuation of assets would have changed the so- 
called surplus into a deficit of nearly twelve million dollars. 

In general, financing operations of the Rock Island management 
seem to have been distinguished by anything but business acumen. 
When the fear of action under the Sherman law caused the divorce 
of the combined Rock Island-Frisco interests, the sum realized by = 
the sale of the Frisco stock, which had been deposited as collateral __ 
for the bonds of the Iowa company, was insufficient to redeem the © ~ 
latter, but the Iowa company, with n f its own, i a - >> 

! pany, wi o resources of its own, issue ae 
seven and one-half million dollars worth of bonds to the Chicago, 
Rock Island and Pacific Railway, almost at par, the latter raising 
the cash by a bank loan. One million, three hundred and eighty- 
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eight thousand dollars’ worth of these bonds was retired later, but the 
remaining $6,112,000 was unable to be retired by the lowa company 
as it had no assets. The Rock Island’s investments in the stock of 
the Chicago and Alton Railroad ended in a loss of over six million 
dollars.“ Its agreement with the Colorado and Southern for the 
financing of the Trinity and Brazos Valley Railway also ended unfor- 
tunately. Advances of nearly three and three-quarter ary 
dollars were made, upon which unpaid interest had accrued, 
_ June 30,1914, of another three-quarter million dollars—in a mai 
whose annual income accounts have been replete with deficits and 
which finally went into the hands of a receiver. 
The incorporation of the Consolidated Indiana Coal Company, 


_ury of the railway company to the general counsel of the latter, a 
$30,000 a year official, the sum of $10,000 for drawing up the in- 
corporation papers. The railway guaranteed the coal company’s 
bonds, and in consideration thereof received $2,400,000 (out of 
- $3,400,000) capital stock. To June 30, 1914, the railway company 
: had advanced $2,354,000 to the coal company, and, since 1910, 
unpaid interest has amounted to more than four hundred thousand 
additional. 
Uther curious transactions might be mentioned, as, for instance, 
_ that in which the railway company sold bonds of the Rock Island 
Improvement Company (a subsidiary of the holding companies 
organized to acquire transportation equipment and facilities for the 
railway company) at less than par, only to buy them back at more 
than par some six months later. 
The ultimate result of the Reid-Moore syndicate was to throw 
the railway into a receivership. Here again, apparently, the sinis- 
ter nature of the syndicate’s policy is perceptible. It seems pretty 
clear that the railway could have arranged to meet all its pressing 
obligations, in spite of the growing unsatisfactoriness of its financial 
condition, but the syndicate wanted a receivership, presumably for 
purposes of its own, and, without the knowledge of and regardless 
% It has been suggested that the object of the Reid-Moore syndicate in 
purchasing the Frisco was to avoid duplication of new railroad building, and that 


the investment in the Chicago and Alton was with the idea of securing a better 
line east of Kansas City than the admittedly unsatisfactory line of the Rock 


ended in disastrous failure. 


in April, 1905, was made the occasion for paying, out of the treas-: 


Island. But if these were the objects of the transactions, they a 
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of the interests of the stockholders, and without acquainting the 
representative of the minority stockholders on the Board of Directors 
of its intention, made application to the court. The bill for re- 
ceivership seems to have been completed by the general counsel of 
the company on March 29; though this fact was known only to a 
select few. It is worthy of notice that, between that date and the 
date of filing, April 20, the stock of the railway company began to 
be largely dealt in on the market. The suspiciousness of this is 
undeniable but there is no absolutely conclusive evidence that the 
Reid-Moore people helped to create the artificial price that was 
reached on the Exchange. The editor of the Railway Age Gazette 
expresses his opinion, which, though not conclusive, is worthy of 
respect, that this whole stock movement looked ‘‘far more like an 
attempt of a clique of comparatively small speculators to put up 
the price than any attempt on the part of the controlling interests 
to make a rharket on which they could unload their holdings.” “— 
However this may be, a more reprehensible example of financial 
jugglery, incompetence and heartless disregard of the interests of 
investors than that of the Reid-Moore administration would be 
hard to find. The syndicate took hold of a property whose shares 
were valued at $175 and upwards on the market; by the time their 
manipulations were completed, the shares were selling at a mere 
ninth or tenth of that value, and for no small part of that decrease 
the syndicate must be held responsible. 

The above recital of the facts disclosed by the inquiries of the 
Interstate Commerce Commission speaks for itself. Disillusion- 
ment must surely have come to many who have had unquestioning 
confidence in the supreme ability and unerring foresight of our states- 
men of private finance. There has been too great a tendency in | 
financial circles to place the responsibility that legally accrues to | 
each individual taking part in the management of industrial enter- 
prises upon the shoulders of ambitious colleagues. Of course, the 
individual of unusual ability will always be able, and it is desirable 
that he should be able, to exercise a powerful influence upon the 
management. But this should not and must not be allowed to 
justify improper and dangerous concentration of power through the 
neglect of directors to direct. 

Our present type of railway directorate, and no doubt this 


_ ™ Railway Age Gazette. June 11, 1915, p, 1228. 
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tion. The example set by the government in its prosecution of 
eleven directors of the former New Haven régime will have a salutary 
influence in this direction. Every effort should be made to hold 
directors to a strict accounting for maladministration of property 
committed to their care. Such a policy, vigorously pursued, would 
undoubtedly lessen the inclination of directors to treat their respon- 
sibilities as merely nominal. There would be fewer instances of 
plural directors, physically incapable of keeping close supervision 
over the managerial policies of their various companies. Railway 
companies would be well advised to restrict the number of directors 
upon their boards, and to see that each directorate is composed 
largely of men in close touch with their properties. It should be 
made obligatory upon every interstate common carrier to place, 
after the name of each director in the annual report not only his place 
of residence but also the amount of his bona-fide stock holdings in the 
company, and there should be included in the report a tabular state- 
ment, based upon the individual affidavits of the directors, showing 
for each director his holdings of securities in other common carriers. 

Each annual report of interstate common carriers should be 
required to state in as plain a form as practicable not only the nature 
and amount of all securities disposed of during the current fiscal 
year but also the nature and amount of expenditures made out of 
the resulting funds. In the case of properties purchased outright or 
in which a controlling interest has been acquired, the amount paid in 
cash or securities or in both should be specified and a brief deserip- 
tion given of the property acquired and of the purpose of acquisi- 
tion. Corresponding information should be furnished in the case 
of leases. A statement of all guarantees of interest or dividend 
payments assumed should be given. It is satisfactory to note that 
a good deal of this information is now included in the reports of, 
at any rate, the larger companies. 

To facilitate more exact assessment of the standard of mainte- 
nance maintained by each railway administration, there should be 
required in each annual report: (1) a record of the main classes of 
equipment, with the average age of each class; (2) a record of track 
conditions, specifying the proportion of heavy and light rails, 
mileage of ballast of each class, subclassified so as to show depth of 
ballast, number of treated and untreated ties, with average number 


applies to other fields of industrial administration, needs reorganiza- 
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. of years already in track; (3)’a structural report classifying the main 
f structures according to their component materials. 
j The above measure of protection to investors represents as 
far as it is wise to proceed at the present, probably, for, despite the 
j powers enjoyed by the commissions of certain states, it is doubtful 
l whether the Interstate Commerce Commission, or any other © 
. governmental agency, is in a position to control effectively and 
safely the issue of railway securities. But the strictest scrutiny 
of all financial transactions of the larger interstate carriers should 
r be maintained and no hesitation felt in holding a public inquiry 
; where the situation seems to call for it. However, as between 
federal and state control of securities, there need be little hesita- 
J tion in preferring the former. 
It is but proper to say that the opinion of the commission, as 
expressed in several places, but most fully in its report upon “The 
New England Investigation,’ is that adequate regulation of 
> interstate railroads is impossible without national control of their 
issues of stocks and bonds, as well as all leases or purchases of one 
railroad by another, all acquisition of securities, all guarantees, and, 
furthermore, that no interstate railroad should be allowed to expend 
money or incur liability or acquire property “not in the operation 
of its railroad or in the legitimate improvement, extension or de- | 
velopment of that railroad.” Such an attitude is a very natural — 
reaction after the revelations of its inquiries, and Congress is not 
likely to need much inducement to approve of it.'® 

% 27 Interstate Commerce Commission Reports, p. 616. 
% The Clayton Act of October, 1914, specifically forbids corporations from 
, acquiring the whole or any part of the stock or share capital of another corpora- 
i tion where the effect may be substantially to lessen competition, to restrain com- | 
; merce, or to tend to create a monopoly. It also forbids any interstate common 
carrier, after two years from the date of the enactment, to deal in securities or 
j supplies, etc., or to enter into construction or maintenance contracts, more than 
fifty thousand dollars in amount, with any other organization when the former 
. has any director or responsible official who is at the same time an officer of or has 
, & substantial interest in the latter, unless the dealings, contracts, etc., are based 
upon the most fav orable competitive bids. 
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DO “COST OF TRANSPORTATION” EXHIBITS IN RAII- 
 —— RATE CASES SHOW COST? 


_ By 8. 2p, 
Philadelphia. 


The cost of transportation is an important element in the 
reasonableness of a railroad rate. 

This general proposition is universally accepted. The difficulty 
comes in applying it to a specific case. When the circumstances 
permit, a favorite means of applying the general proposition to 
the specific case is by means of an exhibit purporting to show the 
cost of carrying the commodity in question either to all destinations 
or between certain points and over certain routes believed to be 
representative. The final figure in these computations is said to 
be the “‘cost”’ of the particular service. 

But is the word “cost” properly applicable to this figure? 
A careful study of the nature of these exhibits will indicate, it is 
believed, that the word ‘‘cost’”’ so used is a misnomer. If the so- 
called “‘cost’’ of a particular service is really something different, 
it is misleading to call it ‘“cost,’”’ and unsound to treat it (as we 
do) as though it were cost. 

These computations consist of two different processes. One 
is an allocation to a particular traffic of costs attributable solely 
to it; the other is an apportionment between the particular traffic 
and other traffic of costs jointly caused by both kinds of traffic. 
The distinction is vital. The purpose of this article is to expound 
the essential difference between these processes and the con- 
sequences of that difference. 

The process of allocation consists of separating from the 
total costs those costs which are caused entirely by one traffic. 
In the separation of freight and passenger expenses, certain items, 
such as the wages paid freight conductors and the cost of fuel burned 
by engines in freight service, are at once seen to be exclusively 
freight costs. Not a cent of these expenses was caused by the 
passenger traffic and not a cent need have been spent if there had 
been no freight traffic. This is a clear matter of fact, and we can, 
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by close observation and accurate recording of the facts, tell the 
exact amount of each item of cost thus exclusively caused. 

Our means of recording the facts are better than they once 
were. For example, the old accounting rules of the Interstate 
Commerce Commission provided for a single account “Fuel for 
Road Locomotives,”’ so that one who would know the cost of fuel for 
freight engines had to “unscramble the eggs” by apportioning 
the total cost on some such basis as locomotive miles. Under the 
accounting rules, effective July 1, 1915, however, the fuel cost of 
freight and passenger engines will be separately recorded; the eggs 
will be counted before scrambling. Under these new rules it is 
probable that more than half of the total operating expenses will 
bedirectly allocated either to freight or to passenger service. Nev- 
ertheless a considerable amount of the expenses, including practically 
all of the Maintenance of Way accounts, cannot be so allocated, 
because they are joint costs, and not, like fuel expense, separate 
costs lumped together in the accounts. 

When we come to subdivide the passenger expenses or the 
freight expenses—for example, when we seek to divide freight 
expenses between coal and all other freight—we find that a very 
much smaller proportion of the expenses can be so allocated. In‘ 
acase recently decided by the Interstate Commerce Commission! it 
was contended by one side and practically admitted by the other? 
that less than one per cent of the total operating expenses could be 
allocated to the anthracite traffic of a road where, as the Com- 
mission points out,’ conditions were extraordinarily favorable for 
such allocation. 

Even a cursory consideration of the complexities of rail- 
roading will demonstrate that there is no exaggeration in the 
statement that 99 per cent of the expenses cannot be allocated. 
Of all the items of expense, none pertain more exclusively 
toa particular traffic than the cost of fuel, wages of train crews, 
tte. (commonly called train expenses) and the cost of repairing 
the cars in which the commodity moves. If, upon examination of 
the facts, it appears that these expenses cannot be allocated, we 
hardly need pause to inquire whether such items as the salaries of 

‘Rates for Transportation of Anthracite Coal, 35 1.C.C. 220 (1915).' 


Record, pp. 6714-6715, 6972. 
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the general officers, the cost of operating signals and the Mainte- 
nance of Way expenses can be allocated. 

Can train expenses and car costs be allocated to a particular 
traffic? 

If we find that the commodity in question (in the case cited, 
anthracite) always moves in trains containing no other commodity, 
then we can say that the train expenses are peculiar to that com- 
modity and can be allocated to it. But we find no such thing. 

It may be the rule that on a given railroad coal is transported 
in trains containing nothing else. But this is not always the 
case, and as to the exceptions (which are numerous) there must be 
an apportionment of train expenses instead of an allocation. 
Wherefore, the train expenses of hauling coal are at least in part 
apportionments. 

Even though it be the rule to haul solid trainloads of coal, 
yet it is not usually the rule for a road hauling both anthracite and 
bituminous coal to carry these two commodities in different trains. 
When, therefore, we seek to divide train expenses between anthracite 
and bituminous coal, we are obliged, even in the normal case, to 
apportion them rather than to allocate them. 

Anthracite is marketed in several sizes (egg, stove, nut, pea, 
etc.) which take different freight rates. The different sizes (which 
are produced at the mines contemporaneously) are always moved 
in mixed trainloads; there is no such thing as a solid train of pea 
anthracite. If, therefore, we wish to know the cost of moving pea 
anthracite (and no other anthracite takes the same rate), we are 
driven to apportion all the train expenses. 

So also of car repair costs. The cost of repairing coal cars 
is, of course, allocable to freight as distinguished from passenger. 
It is also allocable to traffic other than grain or dry goods as dis- 
tinguished from grain or dry goods. But it is not possible to 
allocate the repair cost of coal cars even to the coal traffic in general 
(as distinguished from ore, sand, pig iron, etc.),—far less to anthra- 
cite coal or to any particular size of coal,—because each car is used 
for several kinds of traffic. 

It may be contended that although no item of expense can 
be allocated in toto to a particular traffic, still the bulk of each 
item is caused, not jointly by several kinds of traffic, but exclusively 
by one kind of traffic. If half of a road’s tonnage consists of one 
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commodity, such as anthracite, can it not be said that a portion 
of the cost of operating that road—perhaps not a full 50 per cent, 
but at least a substantial portion—is caused exclusively by the 
anthracite traffic, in the sense that if there were no anthracite 
traffic the total expense would be cut down in that proportion? 

This contention would have more force if, as a matter of 
fact, the effort were ever made in rate case computations to find out 
how much expense would be saved to the railroad if the particular 
traffic had not moved. Suppose a railroad carries an equal tonnage 
of coal and ore, and carries no other commodity. Suppose also that 
neither commodity, ton for ton, wears out the cars faster than the 
other, that all cars are repaired in one shop, and that the cost of 
operating that shop would be 60 per cent of the present cost if only 
half the amount of repairing were done. In the sense that 40 per 
cent of the total would be saved if there were no coal traffic, the 
cost of the coal traffic is 40 per cent of the total. This might be 
termed the ‘‘minimum cost” of the coal traffic. In the sense that 
60 per cent of the total expense would be necessary even if there 
were nothing but coal traffic, the “maximum cost” of the coal 
traffic is 60 per cent of the total cost of operating the shop. At 
what figure would a rate case computation show the ‘‘cost”’ of 
car repairs? 

Unquestionably, at 50 per cent. If 40 per cent or 60 per cent 
were used, and the corresponding figures of other items of expense 
were also used (the maxima and minima of most items, e.g., 
Maintenance of Way items, would be much further apart than the 
maximum and minimum car repair costs), the total would be either 
too low or too high to be of any practical use in a rate case, and 
perhaps that is one reason why the cost accountants aim to come 
somewhere between the two. 

What does the 50 per cent represent, and what is the nature of 
the calculation which brings this result? The process of finding the 
40 per cent is an allocation, if not in the strict sense of separating 
expenses attributable solely to that traffic, at least in the sense of 
estimating the expenses which are probably caused solely by that 
traffic. That process is the ascertainment of a fact. The ultimate 
fact ascertained is that 40 per cent of the total expense is an ex- 
clusive coal cost, and 20 per cent is a joint cost. To make a “fair” 
or “reasonable”’ division of this 20 per cent is to decide, not how 
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much of the 20 per cent of expense coal causes, but how much coal 
ought to bear. And that is deciding a matter, not of fact, but of 
policy. Indeed it is deciding the very question, and the whole 
question, that is decided when a reasonable rate is fixed—how 
much of the total expense is it just and fair and reasonable that 
a given traffic should bear. 

(These compttations, then, consist of two processes. One is 
allocation, which is the ascertainment of facts; the other is appor- 
tionment, which is the determination of policy.; The former con- 
cerns itself with what is; the latter with what should be. One 
process consists of untwisting the intertwined but separate and dis- 
tinct strands of particular causation; the other of splitting the 
homogeneous fibres of a single cost jointly caused. Allocation 
aims to find what each service costs; apportionment aims to deter- 
mine what each service ought to pay. 

So much for the difference between the two parts of a rate 
case computation. It remains to consider some practical conse- 
quences of this difference. 

The first is a query as to the significance of a so-called “cost” 
figure, which is the sum of the net results of two such different 
processes as allocation and apportionment. So far as this hybrid 
“cost” is an apportionment, can it be called either “accurate” or 
“inaecurate’’?* So far as it is an allocation, can it be called either 
“equitable” or “inequitable’’?> And if we cannot judge it by 
either the standards of accuracy or of equity, how shall we tell what 
significance to attach to it? Combining the two figures seems like 
adding quarts to feet. (The desirable course would seem to be to 
resolve the total “cost’’ into its constituent elements, one marked 
“Matter of Fact—Allocated Cost of Service’”’ and the other labeled 


- “Matter of Opinion—Mathematical Photograph of Witness’s Sense 


of Justice.” } If this is not to be done, we must treat the total as if 
it were altogether an apportionment because the presence of the 
apportionment element prevents the total figures from being a real 


4 At 35 I. C. C. 220, 265, the Interstate Commerce Commission refers to the 
“substantial accuracy” of its estimate of the cost of carrying anthracite to 
tidewater. 

‘In their report to the Public Service Commission of Pennsylvania on the 
cost of transporting anthracite to Philadelphia, (Docket 950), Messrs. Price, 
Waterhouse & Co. speak, in a single paragraph (pp. 2-3) of apportioning ex- 
penses “equitably and accurately.” 
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cost or any other fact, whereas the presence of the allocation ele- 
ment does not vitiate the total figure as an expression of the wit- 
ness’s Opinion as to what is a reasonable distribution of the joint 
burden. 

A second query is as to who should determine the broad 
questions of public policy which are involved in the question: What 
is a just apportionment of the joint burden? If we were to levy 
an income tax, we should first decide whether to tax large incomes 
more than small incomes, and if so, how much more, and then call in 
a mathematician to figure the amount of each man’s tax. We 
should hardly leave it to each appraiser to make up his own mind 
upon the rate of tax and the exemptions, no matter how expert he 
might be. Yet this is what we are doing in a rate case when we 
ask an expert accountant to apportion joint costs. Would it not ' 
be more appropriate to qualify the authors of these computations 
as expert rate-makers rather than as expert accountants? 

Another consequence of the difference between allocations and 
apportionments and of the fact that rate case computations are, for 
the most part, apportionments and must be treated as though they 
were entirely such, pertains to the basis of apportionment. (In 
determining the propriety of proposed bases of apportionment we 
must have an eye, not only to the facts studied, but to the purpose 
of the study. It is possible, and indeed probable, that if two cost 
studies are made of the same traffic on the same railroad at the 
same time, one for one purpose and the other for another, different 
bases of apportionment of’ the same joint expenses should be used.) 
If, for example, the purpose of the study is to compare the efficiency. 
of some new locomotives used on one division with that of other 
locomatives on another division having steeper grades, any basis 
of apportionment which ignores vertical lift would, obviously, be 
improper. If, on the other hand, the purpose is to compare the 
telaflve expensiveness of operating the two divisions, any basis of 
apportionment which does noé ignore the factor of vertical lift 
would be improper. 

In these days of “scientific management,” cost studies are 
frequently made for the purposes of the operating officials of the 
railroads. It so happens that these purposes are in the niain 
similar to each other, but quite different from the purpose of rate 
case computations. It is hardly an exaggeration to say that the 
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rate-making body is interested in all the features of cost the operating 
official ignores, and is not interested in any of the features which 
concern the operating official. In this state of affairs what havoe 
is wrought by the idea that the so-called “cost of a particular 
service” is a fact, an unalterable fact, which must be the same 
to the general manager as to the rate-making body! 

Take, for example, fuel cost. Our road carries nothing but 
coal and ore. Two grades of fuel are used. The total cost of 
the fuel is known, and the general manager and the rate-making 
body are to apportion that cost. The general manager wants to 
learn the relative efficiency of the two grades of fuel. His bases 
of apportionment will, therefore, reflect such features as vertical 
lift, friction, and internal resistance of the engine. Some of these 
factors he might summarize in a unit such as pounds of draw bar 
pull or equated ton miles per ton of fuel, or perhaps just gross ton 
miles. On the other hand, his basis of apportionment would 

ignore all such features as the relative value of the coal or 
ore hauled, or its liability to loss and damage, or the mar- 
kets in which it is sold, or other matters of prime importance to 
the rate-making body. An apportionment of fuel cost, to be 
~~ of significance to the rate-making body, should ignore the factors 

_ reflected in the general manager’s units and reflect the factors 
a. ignored in the general manager’s units. It may be that such 
ss . us bases of apportionment as ton miles, car miles, and the like, are 
ta - appropriate for the apportionments of the rate-making body, as 

a well as for those of the operating official, but they are certainly 
‘not appropriate for the one because they are appropriate for the 
other. If they are appropriate for rate case apportionments, such 
Te appropriateness should be proved, instead of tacitly assumed. 
Other practical consequences of this conception of the nature 
of rate case cost studies cannot in short space be set forth. For 
" . example, what bearing has this conception on the question: What 
is a confiscatory rate? This question, as is well recognized, is quite 
different from the question: What is a reasonable rate? It is worth 
while to note, in passing, that the Supreme Court is under no 
illusions regarding the nature of such computations; the court 
realizes that such apportionments do not reach or approximate 
facts, but determine a question of law.® 
_ *£.g., see opinion of Hughes, J., in Nor. Pac. Ry. v. North Dakota, 236 U. 8. 
585 (1915). : 
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It is also worthy of note in passing that there is much more 
to be said for computations intended to compare one cost with 
another, than there is for calculations purporting to reach an absolute 
cost, because in the former case (the almost invariable case in cost 
studies made for operating purposes) the bases of apportionment 
are of comparatively small importance, provided the same bases 
are used on both sides of the comparison. The apportionments, 
so to speak cancel each other. 

All the corollaries cannot here be discussed; the main object 
has been to expound the principal proposition—to protest against i+ 
the use of the word “cost” in a sense believed to be incorrect 
and fruitful of fallacies. If the views here offered be sound, there — 
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_ THE ACCOU NTING SYSTE M PRE SCRIBED FOR 
RAILROADS BY THE INTERSTATE 
COMMERCE COMMISSION 


By E. Hooper, 
Associate Editor of the Railway Age Gaselle. 


he The origin of the system of accounts which is now prescribed 
a for all railroad companies reporting to the Interstate Commerce 
~ Commission was a system of accounts which Thomas D. Messler 
introduced shortly after 1862 on the Pittsburg, Fort Wayne & 
{- ie Chicago—the northwest system of the Pennsylvania Lines West. 
"The theory on which this system was based is that the accounts of 
_ the railroad should be a “pen picture” of the results of operation 
a for the fiscal period and of the financial condition of the company’s 
sin The system which is now prescribed by the Interstate 
Rtg Commerce Commission rests on the theory that the accounts 
: ie should show the cost of the assets of the corporation and the cost 
ed of performing the service of transportation and incidental services 
-———s gonneeted therewith. The commission and its former statistician, 
ae Professor Henry C. Adams, originated nothing of importance in 
the present system, their contribution to it being in the nature of 
elaboration. 

Previous to the introduction of the Messler system on the 
Pennsylvania Lines West, each department or division of a rail- 
road company had its own set of bookkeepers who evidenced the 
- transactions of that department or division. These records were 
combined and audited by the auditor or treasurer who drew up 
- the balance sheet, based on the summarized and audited records. 
The Messler system combined the bookkeeping and auditing fune- 
tions in a single department—the accounting department. The 
-Messler system accomplished four important changes: 


(1) The accounting officer was made responsible for the collection of all 
accounts due the company and for the making of settlements with other companies; 
(2) There was established the forwarded basis for the settlement of interline 
- freight accounts and the balance of station accounts between the forwarding and 
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(3) A classification of operating expenses by departments; 

(4) All accounts payable and journal vouchers were required to be signed 
by three parties, the clerk originating the voucher, his immediate superior and 
the head of the department interested, before these accounts were journalized. Beat S| 


The Interstate Commerce Commission, when it was created 
in 1887, was given power to prescribe a system of accounts for rail- 
road companies. The system formulated by the commission and 
its statistician, Professor Adams, was based on the one in use on 
the Pennsylvania Lines west of Pittsburg. 

L. F. Loree, now president of the Delaware & Hudson Company 
and chairman of the Board of Directors of the Kansas City § Southern 
Railway Company, when he became general manager of the Penn- 
sylvania Lines West in 1896 made a revision of the form of accounts 
in use on the Pennsylvania, with the object of separating under © 
the old heading of conducting transportation the cost of soliciting 
traffic and the cost of handling it. He also made a uniform nomen- _ 
clature as to employees, so as to bring about uniformity in the ace 


divisions of the road. He introduced a classified index of material 
to eliminate the divergence of practice in charging out material at — 
the different local offices. When Mr. Loree went to the Baltimore 
& Ohio as president, this system of accounts was introduced on that © 
road and further modified and when he went to the Rock Island | 
lines he installed the system there, also, and the accounts were still 
further modified and amplified. <a 
In 1906 the amendment to the law creating the Interstate _ ead 
Commerce Commission extended the powers of the commission :in 
regard to prescribing a form of accounts for the railroad companies ae, 
reporting to the commission, and Professor Henry C. Adams, work- . 
ing in conjunction with Frank Nay, chief accounting officer of the 
Rock Island and at that time president of the Association of Ameri- 8 a 
can Railway Accounting Officers, took as a basis for discussion the __ 
system of accounts in effect on the Rock Island lines. With some 
modifications, this was the system adopted by the commission and 
prescribed in 1907 to be used by all railroad companies beginning 
July 1, 1907. In June, 1907, James McCrea, then president of the 
Pennsylvania Railroad, protested strongly against the adoption 
of the new system and its enforcement on all railroads, without 
further consultation, asking especially that the executive officers of 
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the larger roads be given a hearing before the commission. This 
request of Mr. McCrea’s was refused on the ground that carefy] 
consideration had already been given to the matter and that the 
commission and statistician had been working in conjunction with 
the Association of American Railway Accounting Officers, and the 
new system therefore represented the consensus of opinion of the 
_ best available experts. This was not strictly true. In certain very 
important instances the accounting officers of the railroads had 
objected absolutely to the adoption of certain theories of the com- 
mission. This was the case in regard to the commission’s rules which 
made it necessary to charge the original cost of a line abandoned, 
to obtain a better location, to expenses. 
. On July 1, 1914, a new system of accounts was prescribed by 
the Interstate Commerce Commission modifying to a very con- 
siderable extent the details of the previously adopted system. 
Mr. McCrea’s argument, therefore, that further discussion would 
lead to further modifications and his belief that the comparisons 
_ should not be disturbed more than was necessary have since proved 
- to be well founded. 
Railroad accounting, as distinguished from the auditing and 
bookkeeping functions of the accounting department, must, if it is 
to best serve its purpose, make a clear and easily recognizable dis- 
_ tinction between the expense of conducting business and additional 
investment in the business. The commission’s trend toward de- 
tailed cost accounting has been the result of a desire to meet the 
a defense which railroad companies have used in rate cases of “ con- 
fiseation without due process of law.” 
ed After the Supreme Court decision in the case of Smythe ». 
Ames, the commissioners recognized the fact that they could not 
_ prescribe rates which were below the cost of performing the serv- 
jee necessary to earn the rate. They therefore desired a system of 
accounts which would distinguish between the cost of performing 
different classes of service. The developments which have taken 
place in the system of accounts since the adoption by the commis- 
sion of the Pennsylvania Lines West system have been toward 
a evolving a cost accounting system. It has not as yet been successful 
despite the fact that a very elaborate and comprehensive set of de- 
tailed accounts have been set up under each one of the general heads 
2 ses. 
of oper ating expense 
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Very briefly summarized, the Interstate Commerce Commis- 
sion’s present system of accounts requires the railroads: 

To show in considerable detail the charges made for additions 
and betterments to capital account (property account) ; 

To show in great detail (on 261 separate accounts) the expenses 
of operating the property under six general heads. These general 
heads are Maintenance of Way and Structures, Maintenance of 
Equipment, Transportation Expenses, Traffic Expenses, Miscel- 
laneous Expenses and General Expenses; 

To show in considerable detail a classification of revenues; 

To show the disposition of the revenue remaining after the 
payment of operating expenses under the heading of Taxes, Interest, 
Rentals, etc., Appropriations and Dividends; 

To show in their general balance sheet the cost of their assets 
and the face value of their securities outstanding and their other 
liabilities ; 

To show in a profit and loss account the details of debits and 
credits to this ledger account. 

As has been already mentioned, the commission’s system of 
accounts does not show with any degree of accuracy the cost of per- 
forming any particular service. An attempt is now being made to 
allocate all classes of expenses as between freight service and pas- 
senger service. It is obvious that Maintenance of Way Expenses, 
which includes the cost of repairs to and renewals of the roadbeds 
and structures of the transportation plant, can only be divided as 
between freight and passenger service on some arbitrary basis. 
Opinions differ as to how accurately this arbitrary basis can be 
made to conform with the facts. There is no difference of opinion, 
however, as to the fact that no one basis for division or no general 
tule for a division of these expenses can be made which will conform 
to the facts even approximately under all conditions. The writer 
believes that if a careful study is made of the operating conditions 
on each division of a road, it is possible to so divide Maintenance of 
Way expenses as to reflect with a fair degree of accuracy the addi- 
tional cost which is placed on maintenance as a whole when one or 
other of the services is increased. If a radical change takes place 
in the conditions, however, it will be necessary, even on a single 
division, to change the basis on which the allocation of expenses was 
made. If, for instance, the speed of passenger trains is the factor 
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which determines when worn rails, rotted ties or ballast are to be 
renewed, then it is essential that a speed ton mile shall be used as 
a factor in dividing Maintenance of Way expenses. If, on the other 
hand, the pounding which rails, ties and ballast get under heavy 
freight service is the factor which determines when renewals must 
take place, a ton mileage divisor for these expenses will be a fair one, 

Maintenance of Equipment expenses and Transportation ex- 
penses can be divided fairly accurately between freight and pas- 
senger service so that from 80 to 90 per cent of all expenses can be 
so divided. 

The accounts under Maintenance of Way and Structures are 
- constructed so as to show the cost of each class of work. Roughly, 
an attempt is made to keep separate repairs and renewals, thus there 
is an account for rails which includes the cost, at point of delivery 
where rails are to be put into the track, of this renewal material. 
There is an account, Tracklaying and Surfacing, which includes the 
labor cost of doing this renewal work. There is another account, 
Roadway Maintenance, which includes the cost of keeping roadway 
up to standard. This is repairs. It is quite possible that the same 
gang of men may be at work one day at a job which would necessi- 
tate charging their wages to one account, and the next day to a job 
which would necessitate charging their wages to a different account. 
If cost accounting is the primary object of a system of railroad ac- 
- counts, such difficulties as this of splitting up men’s wages as be- 
_ tween different accounts is a necessity. 
' The distinction between repairs and renewals is most easily 
made in Maintenance of Equipment expenses. Repairs of loco- 
motives include the cost of keeping the unit up to its standard of 
work. It is true, of course, that this necessitates the renewal of 
parts, but there is theoretically a clear line easily distinguishable 
between renewal of parts and the abandonment of the unit and re- 
placement by another unit. In practice, however, there are often 
difficulties met with even in making this distinction. Let us say 
that a consolidation locomotive is to be converted into a Mallet. 
The boiler, drivers and a considerable part of the consolidation loco- 
motive are retained with slight alterations, and to this is added a 
second boiler and set of drivers. The question arises as to whether 
the old consolidation has been abandoned and its original cost 
- therefore chargeable to retirements and a new locomotive con- 
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or whether the consolidation has simply been added to so that part 
of the cost of the change is an expense and part only a capital charge. 
In the case cited it would probably be correct to assign a certain 
scrap value to the old consolidation, charge off the original cost less 
this scrap value to retirements and charge the cost of the new 
Mallet to capital. 

It will be seen that under Maintenance of Equipment expenses — 
the same difficulties of dividing up men’s wages as between different 
accounts will be found, as was encountered in the Maintenance of 
Way expenses. A blacksmith may be at work on parts for the re- 
pairs of a locomotive one day and parts for the repairs of a steel 
underframe car the next day. 

There is a more serious difficulty, however, than this in the 
Interstate Commerce Commission’s primary accounts, and one 
which could easily have been avoided. There is no clear distinction 
made between labor and materials. Whereas, some accounts in- — 
clude only labor costs and others only material costs, as in the case 
mentioned of rails (material) and tracklaying and surfacing (labor). 
There are many other accounts, both under Maintenance of Way 
and Maintenance of Equipment, which include both labor and 
materials. Thus repairs of locomotives include the cost of the 
material used in making the repairs and the labor cost of applying 
this material. The same is true under Maintenance of Way of 
the account Bridges, Trestles and Culverts. 

The English system of accounts which was promulgated by an 
Act of Parliament in 1911, while by no means as scientific an attempt 
at cost accounting as the American system, does make a clear dis- 
tinction between labor and materials. Thus the cost of Repairs of 
Locomotives is divided between two accounts, Repairs and Partial 
Renewals of Locomotives—labor, and Repairs and Partial Renewals 
of Locomotives—materials. This failure of the commission to make 
it easy to get at labor cost in its system of accounting is a blemish 
on its system of accounts. The commission is certainly aware that 
in every arbitration between employees and railroad managements 
which take place, there is a long and bitter wrangle as to what is 
the real trend of wage schedules and wage cost, and there seems 
little excuse for this failure to clearly distinguish between labor and 
material costs when the last revision of accounts was made in 1914. 
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_ tenance as repairs and renewals, we can think of transportation as 
consumption. The labor and the materials, the cost of which is 
_ charged to transportation, are the labor and materials that are 
consumed in producing the transportation. The wages of trainmen, 
enginemen, station agents, switchmen and yardmen are all, of course, 
a part of the cost of producing transportation. 
The commission has often received credit for making a dis- 
tinction between the cost of soliciting traffic and the cost of pro- 


The third general heading of expenses is Transportation, 

Under this heading the commission has included primary accounts 

aa * -_ to show the cost of actually doing business. If we think of main- 


separated traffic expenses (the cost of soliciting traffic) and trans- 
portation expenses (the cost of producing transportation). Under 
traffic expenses are included the salaries of commercial agents, 
traffic solicitors and the expenses of advertising, etc. 
Overhead charges are of two kinds, those which can be allo- 
cated to one general group of expenses, as for instance the salaries 
of the Engineer of Maintenance of Way, which can be charged to 
_ Maintenance of Way and Structures, or the salary of the Superin- 
- tendent of Motive Power, which can be charged to Maintenance 
_of Equipment, and the salaries of general officers and their expenses, 
which cannot be allocated as between maintenance and transpor- 
tation. Thus the general manager is responsible for both Main- 
tenance of Equipment and the expenses of the movement of trains. 
The commission has provided a primary account, General Expenses, 
under each one of the five headings mentioned above, and has also 
a general heading, General Expenses, under which are included such 
expenses as the salaries of general officers, law expenses, accounting 
department expenses, etc. 

It will be recalled that the fundamental test of the value of 
accounting from the owner’s point of view is as to whether or not 
the system of accounts adopted shows clearly the distinction be- 
tween expenses, including maintenance and additional investment in 
the property. The question arises, is there any other expense which 
is going on which is not covered by the payment for labor and 
materials being consumed, and repairs and renewals. If we define 
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renewals not as renewal in kind, but as renewal to perform the _ 
same function, then there is no other determinable item of expense ‘Saees 
going on. Thus, if a locomotive is kept in repair for fifteen years Sige 7 
and finally is condemned to the scrap heap, not because it is worn _ 

out, but because it is obsolete, if the cost of a new locomotive to © 
perform the same function in relation to all the work that is being 4 
done that was performed by the old locomotive when it was bought, | 
is charged to renewals, and the same policy is pursued throughout — 
in regard to both Maintenance of Way and Maintenance of Equip- 
ment, adequate maintenance is being charged for. 

The Interstate Commerce Commission, however, did not go 
at the problem in this way. Their system of accounts provided 
that when the locomotive is scrapped, its original cost, less the sal- 
vage received, should be charged to an expense account under 
Maintenance of Equipment—Retirements, and the same amount 
be credited to property account. Thus, in time, if no new equip- — 
ment were bought to replace equipment abandoned, the cost of 
all the company’s equipment would have been charged out to its | 
expenses and its property account correspondingly written down _ 
so that the balance sheet would correctly show the depletion of _ 
assets. 

The commission, however, went one step further than this. 
They argued that each year in the life of the locomotive saw it 
one step nearer the stage at which it would be scrapped. Since 
their aim was to properly include in each year’s expenses the total 
expense which accrued during that year, they established depreci- 
ation accounts, to which an estimated amount was to be charged 
each year, which would be sufficient to provide for the original cost 
of a unit of equipment when it came time to scrap that unit. In 
other words, instead of charging out through expenses the total 
cost of a locomotive in the year in which it actually was scrapped, 
they effected the same thing by making charges of parts of this 
cost each year through the life of the locomotive. If it were possible 
to guess with any degree of accuracy as to what would be the life 
of a unit of equipment, or units of permanent way and structures, 
such a distribution of business risk would be sound business 
and sound accounting. The difficulty is that it is quite impossible 
to make such guesses with anything like a fair chance of the guess 
proving correct, and the accounts, therefore, record as a fact some- 
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thing which is only a surmise. Originally the commission set up 
depreciation accounts only for equipment and did not prescribe 
any rate which the companies were required to apply. In the 1914 
classification, depreciation accounts were provided for all classes 
of material under Maintenance of Way and Structures, as well 
as for each unit of equipment, and the companies are required to 
charge such a rate for equipment as will provide for completely 
charging out original cost before the probable time for abandonment, 
and they must, moreover, be ready to defend the rate of deprecia- 
tion which they adopt. As yet they are not compelled to make 
any depreciation charges on way and structures, but presumably 
will be so required in the future. 

The attitude of both the Interstate Commerce Commission and 
the courts in rate cases is such that it would appear far better 
for railroad managers in the long run if they were to accept in a 
liberal spirit the Interstate Commerce Commission’s theories of 
depreciation and to make such charges as will, in their best judg- 
ment, be adequate. Some roads, if such a policy is adopted, will 
be very hard hit. But it would appear to an outsider, that in the 
long run it would be better for railroad security holders and rail- 
road managers to get the crisis over with, even if it means more 
receiverships, and to get their accounts on a basis which will be 
recognized by regulators and the courts, and on which the rail- 
roads can base an argument for adequate rates. 

The commission’s system of accounts provides for a charge to 
capital (property) account for all additions and betterments, as 
well as extensions. For instance, if seventy-pound rail is replaced 
by ninety-pound rail, the cost of seven-ninths of the new rail 
to be charged to expenses (rails) under Maintenance of Way, and 
two-ninths is to be charged as a betterment to capital account. 
This logically follows the commission’s theories in regard to depre- 
ciation. Under a theory, in which adequate maintenance included 
the cost of renewals, not in kind, but of a kind to perform the same 
function in the general business of transportation, as was performed 
by the material replaced when that material was first bought, the 
entire cost of the ninety-pound rail would be charged to expenses 
and there would be no need for depreciation accounts. 

Both railroad men and railroad regulators are continually 
confusing value and cost. The commission’s system of accounts 
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attempts to stick strictly to cost, and in its distinction between a 
expenses and additions and betterments, it succeeds. If this sys-  __ 


railroad was built in this country, the books of the railroad com- _ 
panies would show accurately the cost of the companies’ assets. 
On the other hand, the books would not show the value of these 
assets, since cost is only one of the factors in value. In practice, _ 
however, even the Interstate Commerce Commissioners often 
confuse, in rate cases, cost and value, and many of the state com- y - 
missions apparently make no distinction between these two words, — 
nor do they use either of them correctly. What the Interstate 
Commerce Commission would like to have railroad accounts 
show is value of assets and cost of each class of service. What 
the accounts do show, however, is cost of assets and cost of total _ 
service. 
On the whole the commission’s system of accounts is more Ed 
detailed than is needed by the security holder who wishes to read 
the history of the affairs of his company and not detailed enough 
insofar as they do not separate labor and material costs for the a 
railroad management. The great and permanent service which | 
the commission has rendered to railroad security holders, and the 
public that is attempting to regulate railroads, is to enforce a uni- 
form system of accounts. 
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SEAMEN’S ACT 


By B. KENNEDY, 


ely Assistant Professor in Economics, New York University School 
of Commerce, Accounts and Finance. 


The Seamen’s Act which was approved by President Wilson on 
March 4, 1915, and which went into effect as concerns vessels of 
American registry on November 4, 1915, has been highly applauded 
on one side by those ostensibly representing American seamen and 
as soundly condemned on the other side by those who are attempt- 
ing to build up an American merchant marine. This act, which has 
been the object of so much controversy, is entitled in full: “An 
Act to promote the welfare of American seamen in the merchant 
-marine of the United States; to abolish arrest and imprisonment as 
a penalty for desertion and to secure the abrogation of treaty pro- 


There is much in the act which is generally approved. Certain 
recommendations made by the International Conference on Safety 
of Life at Sea,’ in a report signed at London, January 20, 1914, have 
been embodied in the act and are reflected in its title. This con- 
ference was called as a result of the sinking of the White Star liner 
Titanic. Certain provisions, however, relating to language require- 
ments of sailors, desertion, and life-saving appliances are claimed to 

nduly increase the cost of operating vessels under our flag. " = 


Tue CONTROVERSY OVER THE SEAMEN’S AcT 


The different points of view are interesting as showing the 
feeling which has been aroused by this act. Senator R. M. La 
Follette of Wisconsin, the father of the Act, writes in La Follette’s 
Magazine for March, 1915, in part as follows: 

It is four days since the President signed the Seamen’s Bill, and already the 


masters of the sea are beginning to threaten dire vengeance. ‘Through their press 
they are turning out columns of violent denunciation of the law. Already they 


‘ t Publication No. 302. Sixty-third Congress, S. 136. 
2 International Conference on Safety of Life at Sea. Sixty-third Congress, 
second session. Senate Document No. 463. 


i my 
A 
| 
4 
| 
p 
= t 
a 
le 
ri 
U 
7 = 
| 


SEAMEN’s AcT 
giving warning that they will cancel their American registry. . . . . 
With the American flag at the masthead they now man their vessels with under- 
paid, underfed Chinese with whom the owners have displaced American seamen. 
The American sailor in his bondage has been forgotten for generations. At 

last his appeal has been heard. It was reserved for President Wilson in the closing 
hours of the Sixty-third Congress to approve a measure which blots out the last 
vestige of slavery under the American flag. The Seamen’s Bill is the second 
proclamation of freedom. The fourth of March, 1915, is the sailor’s emancipation 


day.* 

Senator La Follette in the April number of his magazine pays 
tribute to Andrew Furnseth, for nearly twenty-five years secretary 
of the Pacific Coast Seamen’s Union and president of the Inter- 
national Seamen’s Union, who has long been a lobbyist in Wash- 
ington where he has steadfastly advanced his cause. His personal 
efforts played a large part in the passage of this Seamen’s Act. Mr. 
Furnseth has been a man of one idea—to secure an American stand- 
ard of living for the American sailor. 

The point of view represented by Senator La Follette and Mr. 
Furnseth has been primarily the human point of view. Those who 
have opposed the act have considered it mainly from the economic 
point of view. Very frequently assertions have been made that 
the proposers of the act utterly ignored its possible economic effect. 
Such an inference, for example, was made by Mr. R. P. Schwerin, 
manager of the Pacific Mail, when in an article he quotes with 
approval the following: 

In the Senate, Senator La Follette who introduced the bill, to quote from 
the Providence, R. I., Journal of March 8, boasted of the fact that he was a 
landlubber; that he had nothing to do with the framing of the bill: he was — 
ignorant of the subject matter and had no intelligent notion of its possible effects 
and consequences, except that he was sure (and in this he was undoubtedly 
right) that it was satisfactory to the lobby which represented the Seamen’s 
Union.‘ 

Mr. Schwerin in this same article sums up the opposing forces 
as follows: 

After a two-year struggle between the labor leaders interested in trades both 


ashore and afloat, and the shipowners, ship managers and agents, the Seamen’s 
Bill became a law on March 4, 1915.5 


The conflict over the act has been enhanced by the opportunity 
*La Follette’s Magazine, March,1915,p.2. 
* Pacific Marine Review, April, 1915, p. 13. 


§ Pacific Marine Review, April, 1915, p. 13. 
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marine. The need of a merchant marine at the present time is 
affirmed by those who are most prominent in promoting our foreign 
trade. The National Foreign Trade Council, which comprises a 
distinguished membership, on September 23, 1915, approved a 
report of its Merchant Marine Committee, consisting of Robert 
Dollar, James A. Farrell and P. A. S. Franklin. The recommenda- 
tions of this committee include (No. 4) one which advises that the 
President be empowered to suspend the Seamen’s Act as relating to 
the language test and the minimum percentages of able seamen 
among the deck crew.® 
It seems likely, therefore, that the controversy over the Sea- 
men’s Act may again be revived in Congress. mee ae 
‘ 
Work of Seamen 


Sec. 2. That in all merchant vessels of the United States of 
more than one hundred tons gross, excepting those navigating 
rivers, harbors, bays or sounds exclusively, the sailors shall, while 
at sea, be divided into at least two, and the firemen, oilers, and 
water tenders into at least three watches, which shall be kept on 
duty successively for the performance of ordinary work incident to 
the sailing and management of the vessel. The seamen shall not 
be shipped to work alternately in the fireroom and on deck, nor shall 
those shipped for deck duty be required to work in the fireroom, or 
vice versa; but these provisions shall not limit either the authority 
of the master or other officer of the obedience of the seamen when, 
in the judgment of the master or other officer, the whole or any part 
of the crew is needed for the maneuvering of the vessel or the per- 
formance of work necessary for the satety of the vessel or her cargo, 
or for the saving of life aboard other vessels in jeopardy, or when 
in port or at sea from requiring the whole or any part of the crew to 
participate in the performance of fire, lifeboat, and other drills. 
While such vessel is in a safe harbor no seamen shall be required to 
do any unnecessary work on Sundays or the following-named days: 
New Year’s Day, the Fourth of July, Labor Day, Thanksgiving 

* Report of the National Foreign Trade Counci! on the Merchant Marine, p. 
15, National Foreign Trade Council, 64 Stone Street, New — . 


_ereated by the European war, to build upon an American merchant 
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Day, and Christmas Day, but this shall not prevent the dispatch a 
a vessel on regular schedule or when ready to proceed on her voyage. 
And at all times while such vessel is in a safe harbor, nine hours, 
inclusive of the anchor watch, shall constitute a day’s work.’ 

This provision is expected to entail in certain cases additions 
to the crews now required. Section 1 provides that when desertions 
occur at any port substitutions must be made, if obtainable, at the 
same or higher rating. 


a Quarters and Food for the Crew a, 
Every man must have 120 cubic feet and at least 16 square feet _ . 


deck room for sleeping quarters. The effect of this provision is | - 


stated by Mr. Welding Ring as follows: ~~ 
This is two-thirds more cubic space and one-third more floor space than was : Py > 
formerly required. A certain 10,000-ton ship owned by a New York company : : bi 


carried 39 men in the crew. It must now devote 2,808 cubic feet to the crew. _ 
It will hereafter have to devote 4,680 cubic feet, an increase of 1,872 cubic feet. __ 
This will take 47 tons from the cargo space. Hospital quarters will displace 9 _ 
tons more.® 

3 Provisions are also made for suitable wash rooms. 

The provisions in respect to crew quarters, as well as those 
relating to the food menu, may require changes on certain vessels. 
Altogether, however, these provisions are good. Many American 
vessels already exceed these minimum requirements. 


; Payment of Seamen’s Wages 
sl The custom of holding back seamen’s wages to protect a vessel 
from desertion in foreign ports has been legislated against in this 
act. As the law now reads: 
Every seaman on a vessel of the United States shall be entitled to receive on 
demand from the master of the vessel to which he belongs, one-half part of the 


wages which he shall have then earned at every port where such vessel, after the 
voyage has commenced, shall load or deliver cargo before the voyage is ended.° 


The seaman secures half his pay and if he then deserts he can- 
not be prosecuted. This provision will also affect seamen on foreign — ‘sged : 
vessels after March 4, 1916, or at such later date as existing treaties == 

7 Department circular No. 262, Department of Commerce, on the adminie- 
tration of this section, was issued Augest 13, 1915. re, 


’ The Americas, National City Bank. March, 1915, p. 35. + ype 
*Sec. 4, also Department circulars 259, 260, Department of Commerce 
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may be abrogated. These payments of wages may not be nearer 
together than five days. Where vessels make many ports of call 
_ additional clerical labor will be required to handle the wage settle- 
ments. 

Since the master of the ship must secure substitutes “of the 
same or higher rating,” where obtainable, some difficulty may be 
experienced. 

, This provision will not be serious unless the seamen utilize ‘it 
to unduly strengthen the position of their unions. aie o 


Safeguards of Seamen 


American seamen are protected against attachments of their 
wages. ‘ 

Sec. 11. Sections of the Act of December 21, 1886, are 
amended as follows: 


(a) That it shall be and is hereby made unlawful in any case to pay a seaman 
wages in advance of the time he has actually earned the same. 
(b) That it shall be unlawful for any seaman to stipulate in his shipping 
agreement for an allotment of any portion of his wages he may earn. 
(c) That no allotment shall be valid unless in writing and signed by and ap- 
proved by the shipping commissioner. 
(e) This section shall also apply to foreign vessels in American waters. 
Sec. 12. That no wages due or accruing to any seaman or 
apprentice shall be subject to attachment or arrestment from any 
court. 
American seamen stranded in foreign ports have been the 
special wards of American consuls, according to the Act of December 
he 1898, which reads: 
we” OG If the seaman is discharged on account of injury or illness, incapacitating him 
for service, the expenses of his maintenance and return to the United States shall 
be paid from the fund for the maintenance and transportation of destitute Ameri- 
can seamen. 


Section 19 of the Seamen’s Act of March 4, 1915, adds to these 
words the following: 


Provided, That at the discretion of the Secretary of Commerce and under 
such regulations as he may prescribe, if any seaman incapacitated from service 
by injury or illness is on board a vessel so situated that a prompt discharge requir- 
ing the personal appearance of the master of the vessel before an American consul 
or consular agent is impracticable, such seaman may be sent to a consul or consular 
agent, who shall care for him and defray the cost of his maintenance and trans- 
portation, as provided in this paragraph. 
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pecial regulations on this section are made in the Department — or 
circular No. 263. 


For some time the practice has been discontinued of having our 
consuls secure the arrest of deserting American seamen, a policy still 
followed by many nations. The act specifies that for desertion a 
seaman shall forfeit any clothes or effects he has on board and his 
accrued wages. Penalties are also levied for acts of insubordina- 
tion.'° Flogging and all forms of corporal punishment are pro- 
hibited." 

The liberal policy toward American seamen is to also be ex- 
tended to seamen on foreign vessels in American waters, in as far as r. 
arrest for desertion is concerned. Section 16 of the act reads: 

That in the judgment of Congress articles in treaties and conventions of the 
United States, in so far as they provide for the arrest and imprisonment of officers 
and seamen deserting or charged with desertion from merchant vessels of the 
United States in foreign countries, and for the arrest and imprisonment of officers 
and seamen deserting or charged with desertion from merchant vessels of foreign 
nations in the United States and the Territories and possessions thereof, and for 
the codperation, aid, and protection of competent legal authorities in effecting — 
such arrest or imprisonment and any other treaty provision in conflict with the 
provisions of this Act, ought to be terminated, and to this end the President be, and 
he is hereby, requested and directed, within ninety days after the passage of this 
Act, to give notice to the several Governments, respectively, that so much as 
hereinbefore described of all such treaties and conventions between the United 
States and foreign Governments will terminate on the expiration of such periods 
after notices have been given as may be required in such treaties and conventions. 


pline upon the sea, maintained by legal penalties, has been necessary 
and sometimes masters have taken undue advantage of their power. ; 
Sailors in port have also been more or less the object of governmental | ; ee 
protection. Some of the first limitations, for instance, put upon 7 
freedom of contract were passed to protect seamen’s wages. 

In this act the stipulations which are intended to protect the 
seamen against loss of wages, against brutal treatment, and against 
severe action in the case of desertion, do not seem to be too generous 
for a normal responsible American workman. Our seamen, how- 
ever, have literally been gathered from the ends of the earth and 
as a class they are less easily managed than are our workmen in 
domestic trades. It remains to be seen whether the American sea- 


1° Sections 7 and 8. 


The sailor has long been an object of special legislation. ny 
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= 
Ka men will respond to the new regulations in the right spirit. If they 
es _ do not, they may be able to severely embarrass the shipping com- 
panies. Confidence, however, placed in men is usually returned. 
When a trade agreement for example was entered into some years 
ago between the anthracite coal operators and the miners’ union, 
’ it was freely predicted that the miners were not the kind of men to 
trust with an agreement. This prediction proved to be wrong. 
_ Those who now predict lack of discipline among American crews as 
ia the result of the above provisions may also prove to be mistaken. 
Instead of a slacker service an actual improvement may be found. 
This movement to give the seamen a better chance has not been 
- generally opposed and it should not be, unless the seamen ™ 


themselves to be unworthy of this trust. 
“Ss 


About two-thirds of the body of the act is taken up with the 
regulations relating to life-saving appliance and the manning of life 
boats." Additional expense may be required of some American 
vessels to meet with these regulations. The manager of one Ameri- 
can line, however, testified that no additional expense would be 
required in their case. These regulations are specific and as a whole 
carefully considered. These safety provisions are an excellent 


feature of the act. a 
— 


The act creates certificated “able seamen.” * The percentage 
of the crew, exclusive of officers and apprentices, of a rating of able 
seamen required for the first year is 40 per cent, second year 45 per 
cent, third year 50 per cent, fourth year 55 per cent and thereafter 
65 per cent. 

Able seamen for ocean service must be 19 years old and must 
have had three years’ service on deck at sea or on the Great Lakes. 

The examination given by the steamboat inspection service of 
the Department of Commerce, for a certificate," includes a physical 
examination and tests in knowledge of seamanship. 

During the first week of the operation of the law, November 
4-11, physical examinations were = en in New York to 913 men. 


12 Section 14. 
3 Section 13. 
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Of this number 101 failed to pass. The principal defects which made 
for ineligibility were faults of vision, color blindness, and physical 
weakness. As a whole the men applying were excellent as to 
physical condition, according to the testimony of the examining 
doctors. 

The number of seamen refused certificates on the Pacific coast 
is reported by the newspapers to be large. Mr. Furnseth has been 
led to protest to Washington against the application of the law." 

The rush to secure certificates shortly after November 4 was 
great. Many American vessels, however, were unable to immedi- 
ately comply with the full provisions of the act, as relating to the 
quota of certificated seamen. 

Additional wages may be obtained by certificated seamen, if 
they are in a position where the steamship owners absolutely need 
them to comply with the law. The hands of the Seamen’s Union 
should, therefore, be strengthened. This is what is feared by the 
steamship owners. It is impossible to foretell to what extent the 
Seamen’s Union will take advantage of the situation. 


Language Test 

No vessel of 100 gross tons or over, except those navigating 
rivers exclusively and smaller inland lakes, shall be permitted to 
depart from any port of the United States unless she has on board a 
crew not less than 75 per cent of which are able to understand an 
order given by the officers.'® This has been construed to mean the 
necessary orders that may be given to crews in each department in 
the performance of their duties.'’ 

Any language which is understood in sufficient measure by 
both the officers and the proper proportion of the crew will comply 
with the law. 

“It must clearly be understood, therefore, that the section 
cannot be construed as requiring an English-speaking crew.” 

Among the necessary orders which must be understood by the 
crew are not only the orders relating to their specific duties on board 
ship, but also orders necessary for lifeboat duty. In making the 

% Editorial, New York Times, November 11, 1915. 
% Section 13. 


" Department circular 265. 
1 Department circular 265, Department of Commerce. 
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toms collector. The tests shall also be made sufficiently in advance 
of sailing time to enable the ship to engage such new members of the 
crew as may be necessary. 

The spirit in which the language test is to be administered is 
found in the concluding sentence of Department circular No. 265, 
issued September 18, 1915, and signed by Secretary W. C. Redfield: 

The Department understands the law to require the safeguarding of the 
vessel through the language test by such means and at such times and in such 
manner as shall be helpful and not hurtful to our maritime commerce, and that it 
is in no sense intended to be used to create embarrassment or to cause unnecessary 
expense or delay. 


The lenient construction of the law, as relating to the language 
test, has been reputed in some quarters to work against the intention 
of the law which was to drive Chinese crews off American vessels in 

the Pacific. The language test which has been considered such a 
body blow to American shipping in the Pacific, at least looks far less 
ominous with the recent interpretation. That the interpretation 
isa fair and reasonable one, under the law, may be doubted by some. 
_ It is an interpretation, however, which rings true to the interest 


Issues INVOLVED IN THE SEAMEN’s AcT 


In attempting to arrive at any conclusions concerning the 
effect. of the Seamen’s Act, two interests must be considered—the 
American seamen and the American merchant marine. 

An American standard of living afloat is a fair enough proposi- 
tion considering the protective tariffs which have been asked of 
Congress to safeguard an American standard of living ashore. It 
is not only a question of fairness, however; it is also a question of 
the national welfare, as every issue should be, no matter what indi- 
vidual precedents have gone before. “Pork barrel’’ politics are 
common, but they are not a justification. 

The American merchant marine also cannot claim special favors 
unless the country needs it. Our merchant marine policy is fre- 
quently cited as having been suicidal for years. The country, how- 
ever, has been centered in internal development and at great profit. 
The time seems to now have arrived on the contrary when we must 


tests the orders are to be given by the officers and not by the cus- | 


both of safety at sea and to the welfare of American shipping. . 


look to external development and here is the present reason for a — 
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marine. Our treatment of the merchant marine is inevitably linked 7 


with the question of our present need for its service. 


Fr The Claim of the American Seaman 


Who is the American seaman, in the first place, is a question 


worth asking when we start out to state his claims. Of the men © 
shipped and reshipped by the shipping commissioners on vessels of 


the United States for the fiscal year ending June 30, 1914, we find 
only 47.4 per cent were American citizens, and only 31.5 per cent 
were native-born Americans. For this year the percentage of sea- 
men who deserted was, however, only 1.39 per cent.'® 

The nationality of certificated able-bodied seamen under the 
new act has not yet been compiled. The nationality of 100 men to 
whom certificates were issued in New York on November 9 and 10 


may be taken as a specimen. 


NATIONALITY oF 100 CerTIFICATED MEN 


The intention of the Seamen’s Act is to benefit the seaman on 
American vessels whether he be a citizen or not. The fact that — 
more than half of our seamen are not even naturalized American 
citizens, should not prevent our enforcing good living conditions in 
our ships, but it should make us conservative about putting in a 
much more costly system than is followed by competing nations. 

Shipping is an industry which is the first to feel international 
competition. Since discriminating duties have been abolished by 
treaties among the principal maritime nations, the country which 
can do the shipping the cheapest has secured the traffic. In many | 
instances American industries have been able to pay higher wages 
and compete because of superior efficiency. In the old days of 
sailing ships when the Yankee seaman was at his best we had 
superior efficiency on the high seas. Edmund Burke, for instance, 
in his famous speech on Conciliation with the Colonies, paid high 


Annual report of the Commissioner of Navigation, 1914, Pp. 24. 
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tribute to the superior efficiency of the Yankee sailor. Recently _ 
under our navigation laws where it has cost more to operate our 
ships than it has our competitors, if anything greater efficiency has 
been on the side of the foreigner. We are not likely, in fact, to 
increase our efficiency in operating ships until we have built up our 
merchant marine to larger proportions. 

The additional costs entailed by the Seamen’s Act should, as a 
matter of principle, be offset as far as possible by greater labor 
efficiency. If the seamen do not respond in this fashion the act 
will be an added burden to our shipping. 

If the act attracts a better class of men to the seamen’s trade it 
may justify itself. With a growing merchant marine, such as we 
require, more officers and skilled men will be needed. The same 
sort of spirit which has made for success in some of our industries 
will be needed in shipping, when we begin to expand. 

American ship-owners have been very pessimistic over our 
navigation laws, especially this last. They evidently see no likely 
increase in efficiency to offset increased costs. They see only a plain 
bill of added costs with nothing to offset it on the other side. Unless 
some return is given for better conditions the seamen will be killing 
the goose that laid the golden egg. They will be devising them- 
selves out of their jobs. 


The Act and Our Merchant Marine 


Although on June 30, 1915, the American merchant marine 
with a gross tonnage of 8,319,486 ranked second only to Great 
Britain among the merchant navies of the world, a large part of 
this tonnage was engaged in trade on the Great Lakes and on coast- 
wise routes where we have a monopoly. Our tonnage engaged in 
foreign trade is barely a million and a half tons. This puts us 
behind Germany, France, Norway and Japan in oversea tonnage. 
As the result of the European war we need merchant ships of 
our own, as we have not for many years. In the first place our 
commerce destined to neutral ports in Europe has been severely 
hampered due to our dependence upon British ships. Regulations 
have been put in force on British ships which are distinctly to our 
disadvantage. In the second place we need better shipping connec- 
tions with outlying markets such as the Far East, the west coast of 
South America, Australia and South Africa where during the past 
six months our goods have been in increased demand. Bie 
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The three main reasons why our oversea merchant marine has 
not developed more rapidly are: first, higher cost of building ships — 
in this country, second, higher rates for capital, and third, higher 
costs of operating vessels. Our steel industry has now arrived at 
a high point of efficiency and leads the world; if we started building 
ships on large scale there is every reason to believe that we could 
turn them out as cheaply as any nation. A subsidy to start a build- — 
ing program would be a wise national investment. : 

There is now also an inducement for American capital to go into 
shipping, something which has not been true until recently. The 
Englishman has been content to average three or four per cent 
return on his shipping; the American who has been able to make 
more in inland investment has not been attracted by this return. 
Times, however, have changed. Three or four per cent money is not 
liable to be known in England for some time. The American can 
today loan money as cheaply or more cheaply than the English. 
Earnings on ships also seem destined to be high for several years, 
due to the shortage caused by the war. As an investment proposi- 
tion, therefore, shipping looks better today to American capital 
than it has since the Civil War. 

With an opportunity almost within our grasp, it seems fatal to 
raise the cost of operation on our vessels so much higher than that of 
our competitors as to sweep our vessels off the seas. The Pacific 
Mail, for example, seeing no chance of profit ahead, accepted a — 
favorable moment to sell its ships and many of our merchants have — 
already suffered from the withdrawal of this line. When we sorely. 
need ships we must make it attractive to operate them. 

It is hardly worth while to attempt to compare costs of opera- | 
tion under our flag and foreign flags. Before such comparisons will 
be trusted by the general American public, an authoritative investi- — 
gation must be undertaken by our government through an expert 
commission. Various interests now distrust each other to such an 
extent that no other policy is practicable. 

When we discover the extent of our disability in operating — 
ships, Congress should take steps to remove this, either by subsidy or 
by amendment of our navigation laws, so that American enterprise 
can operate ships at a commercial profit. An emergency has occurred 
and we must not fail, as a nation, to take advantage of it. The 
Seamen’s Bill must be considered as a part of this general problem. 
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-WATER-POWER DEVELOPMENT ON THE NATIONAL 
FORESTS AND PROPOSED NEW LEGISLATION! 


in 


This convention has been called for the purpose of discussing 
_ ways and means for promoting water-power development in the 
_ western states and particularly for considering the extent and form 
_of federal legislation which would be best adapted to that end. 
This question has been much discussed in recent years and 
different men and groups of men have reached radically different 
- conclusions, partly because they had different theories of economics 
_ and of government, partly because the discussion has been allowed 
to center around certain academic questions having no essential 
bearing on a practical constructive program, but largely because 
_ there has been a surprising lack of agreement upon the main facts 
that affect the problem, a lack of agreement that can be due to 
nothing else than a failure to make that careful and open-minded 
investigation which ought to precede the discussion of any question 
of public policy. 
It is obvious that widely varying conclusions can be reached by 
equally valid argument if the discussions start upon a different 
assumption of fact. For this reason it is often the practice in the 
trial of cases at law for the opposing attorneys to agree upon a 
statement of fact in order that the discussion may be confined 
entirely to a question of law. The work of this convention would 
have far more value could a similar procedure have been followed 
here. The subject under discussion involves questions of public 
_ policy upon which there would be a sufficient diversity of conclu- 
_ gion were there full accord upon the facts. It ought no longer to be 
necessary to challenge conclusions, the only foundation for which 
is a misapprehension of fact, particularly when the truth can be 
learned by anyone who takes the time and has the inclination to 
_ discover it. Eight years of close association with the water-power 
_ questions of the western states have convinced me that, if we elimi- 
. 1 Read before the Western States Water Power Conference, September, 1915. 
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WaTeER-PowER DEVELOPMENT 


nate from consideration those who will cling to preconceived opin- 
jons under any circumstances, the most fruitful cause of difference 
of opinion on a proper public policy toward water-power develop- 
ment is misunderstanding of the actual conditions that exist. 

The statement is frequently made that while there are 60,000,- 
000 of water horse-power in the United States, but 6,000,000 have 
yet been developed, and that, while millions of tons of coal, an 
expendable resource, are being annually consumed in the produc- 
tion of steam-power, 90 per cent of our water-power, chiefly in the 
western states, is running unused to the sea, while all that would 
be necessary to bring about the substitution of water-power for 
steam-power and to check the appalling waste of coal, is adequate 
federal legislation. 

Whether there ave, in inef, 66,060,600 wages herse-power in the 
United States, no man knows. The estimate quoted was made 
some years ago on admittedly inaccurate data, on an assumption of 
mechanical efficiency not yet attained, and for a distant future 
when the cost of coal would make steam-power prohibitive. How- 
ever this may be, there is no doubt that there are, particularly in 
the West, large amounts of undeveloped water-power. The esti- 
mated development of 6,000,000 horse-power is correct if the pre- 
vious rate of increase has been maintained since the last census. 
Of this amount about one third is used directly in manufacturing; 
the remaining 4,000,000 horse-power are used in the generation of 
electric power. The steam-power development of the United 
States is about 28,000,000 horse-power, of which 18,000,000 is 
used directly in manufacture and 10,000,000 in the generation of 
electric power. But it by no means follows that if the public do- 
main and the navigable rivers were thrown wide open to private _ 
exploitation that water-power would or could entirely displace 
steam power. Direct water-power could not be substituted for 
direct steam-power in manufacturing because the great manufac- | 
turing cities have no water-powers. In so far as substitution takes 
place it must come through the medium of electric transmission. 

Under prevailing practice in hydro-electric systems, the steam 
installation required for reserve and for peak load service is 50 per 
cent or more of the water installation. Hence, even if abundant 
water-power were available within economical transmission dis- 
tance from all our markets, and all our industries could be served 
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— with lestate power, not less than 12,000,000 steam-power would 
still be required. But the water-power is not so available. It js 
- absurd to assume that the millions of undeveloped water-power 
in Oregon and Washington can displace other millions of steam- 
_ power in New York and Pennsylvania, at least until the time when 
the shadowy dream of a nation-wide transmission network shall 
have become a practical reality. Nor can much nearer sources be 
4 utilized under present-day conditions. Although possessing hun- 
_ dreds of thousands of horse-power of undeveloped water resources, 
*. P entirely free from any possibility of federal interference, the states 
of New York and Pennsylvania have an aggregate steam installa- 
tion of 7,000,000 horse-power, one fourth of the total in the United 
States. The water-powers of western Pennsylvania and of northern 
New York cannot, under present conditions, be developed and trans- 
mitted to compete with steam-power in the coal fields of Pennsyl- 
vania or at tidewater in the city of New York. The whole matter 
is one of business economics which no form of legislation short of 
an outright subsidy can materially alter. 
. In order to support the argument against governmental control 
of water-power sites on the public lands, the statement is made 
again and again that, although there is urgent need for more power, 
its development is stagnant in the western states. Volumes of 
argument have been based on this unproved and unprovable asser- 
tion. It is loudly acclaimed that the eastern states, unhampered in 
development of their water powers by the incubus of public 
—: _ land ownership have far outstripped the western states, and the 
: demand is made that the federal government relinquish its control 
“5 over the power sites on its lands in order that development may 
| proceed in the West as it has in the East under the stimulus of 
private ownership, or in any event under the wiser and, of course, 
_ ‘more lenient administration of the several states. 
k; . In any comparison of power development in the East and in 
7? the West it should not be forgotten that water-power development 
began in the East more than a hundred years ago and that the 
aggregate development includes hundreds, if not thousands, of 
small water-powers used directly in manufacturing. In the West, 
+ on the other hand, water-powers have been developed chiefly in 
connection with the electrical industry and practically all the devel- 
opment has taken place within the last twenty years. It would, 
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Water-Power DEVELOPMENT 


erefore, be only natural to expect that the longer established, 
more thickly settled eastern states, engaged so extensively in manu- 
facturing, should have developed their electrical industries and 
their water-power resources to a greater degree than the western 
states. Yet when we investigate, we find that the actual fact is 
quite the contrary. In rapidity of development, and in extent of 
development in proportion to population, the western states have 
accomplished more in twenty years than the eastern states in a 
hundred years. 

In the western states—and by “western states’ I mean the 
eleven states west of the Kansas boundary, the group which contains 
practically all of the remaining public land—the amount of power 
used in the generation of electricity by public utility corporations, 
street railway companies and municipalities has increased in the 
last ten years alone by 440 per cent, or twice as fast as in 
the remainder of the United States, or in that group of eastern 
states which includes the New England, Middle Atlantic and South 
Atlantic States. In proportion to population, the amount of power 
which is used for these purposes is two and one-half times as much 
in the western states as it is in the remainder of the United States, 
and twice as much as it is in the eastern states. 

If we consider the development of water-power as distinct from 
all other power, we find the same situation existing. While the 
development of water-power in the eastern states has increased 
90 per cent in the last ten years, it increased five times as fast in the 
western states, or 450 per cent, more than doubling each five 
years. Furthermore, in proportion to population, four times 
as much water-power is developed and used in the western states as 
in the remainder of the United States, and nearly three times as 
much as in the eastern states. These figures are from the latest 
reports of the Bureau of the Census and are not subject to con- 
troversy. 

If we look into the situation in more detail in some of the 
western states we may learn to what degree and for what reason 
there is stagnation in power development, if, in fact, there is any 
foundation whatever for the statement. The power plants of 
public utility corporations in the state of California have an installa- 
tion of 1,000,000 horse-power. The sum of the maximum loads 
carried by the individual plants in 1914 was a little over 700,000 
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- horse-power. The sum of the simultaneous peaks on the several 
_ systems probably did not exceed 600,000 horse-power. That 
means that the state of California had a reserve in excess of all 
demands of 400,000 horse-power. Of course, a certain amount of 
‘reserve for emergency and to anticipate extensions of market igs 


considerable activity in power development at the present time in 
California. The state of California needs more users, not more 
power. A similar situation exists in Oregon and Washington and 
other western states. New plants are not being built in this state 
because the output of existing plants cannot be sold. Tens of 
thousands of horse-power in the Puget Sound district and in eastern 
Washington are unused because even at the exceptionally low figure 
at which the power has been offered, there are no takers. There 
is scarcely a power center of consequence in the western states that 
is not today developed ahead of the available market. Owners of 
power plants are bending their efforts to dispose of the power they 
already have, rather than to develop new plants to remain unused. 

Another common statement in the same class as that just dis- 
cussed is to the effect that whatever development takes place must 
be on privately owned land; that under existing laws no develop- 
ment is being made or can be made on the public land; and that 
he who would engage in the laudable effort of developing the in- 
dustries, of promoting the prosperity and of furnishing employment 
to the citizen of his state must carefully avoid all those sites and 
locations which, even in the smallest degree, are in the ownership 
and control of the federal government. 

Of the 1,800,000 horse-power of developed water-power in the 
western states, 50 per cent is in plants constructed in whole or in 
part on the National Forests and operated under permit from the 
Department of Agriculture. In addition, some 200,000 horse- 
power are in process of construction and over a million horse-power 
more are under permit for future construction. If we add the 
plants which are occupying public land outside of the National 
Forests we should find that considerably more than one-half of the 
developed water-power of the western states is being operated on 
the public lands under permit from the federal government. Nor 
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Warter-PowEerR DEVELOPMENT 
is this merely past history which recent conditions are changing. 
The Pacific Light and Power Corporation recently completed in 
California two power plants with an aggregate installation of 
94,000 horse-power as the initial step in an ultimate development 
of 250,000 horse-power, all of which will be on National Forest 
land and is now under permit. The Great Western Power Company 
in the same state has permits for developments aggregating 300,000 
horse-power on the Feather River and is making development as 
fast as the additional power can be disposed of. The Nevada- 
California Power Company has four plants in operation on the 
National Forest, will complete a fifth this season, and will begin a 
sixth next year. The Portland Railway, Light and Power Company 

. is operating a plant on the Oregon National Forest and has permits 
for 40,000 horse-power more which it proposes to develop as soon as 
use can be found for the power. Power sites of nearly 100,000 
horse-power on the Baker and Skagit Rivers in Washington are 
under permit to the Puget Sound Traction, Light and Power Com- 
pany to be developed when the existing surplus is disposed of. 
And so I might go on indefinitely. The difficulty which the De- 
partment faces is not to find applicants for power sites, but to check 
applications to a number which it is reasonable to expect will be 
sufficient to satisfy all the demands of the near future. 

The statement that there is not and cannot be any develop- 
ment under existing conditions has no foundation in fact. Such 
a statement must either spring from ignorance of the facts or be 
born of the hope that constant reiteration will finally result in 
popular acceptance, and that such acceptance will, in turn, lead to 
public support of a program which could not be carried if the facts 
were known. 

If we disabuse our minds of the idea that under any conditions 
that can reasonably be foreseen water-power can, within this 
generation at least, more than partially displace steam-power, and 
that in such displacement as does take place acts of legislatures and 
of congresses can supersede economic laws; if we know, as we should 
know, that these western states are already far better supplied with 
power than any other section of the country, and that their water- 
power resources have been developed much faster and further than 
those of any other group of states, until, in fact, there is now a large 
surplus of unused power; and if, while admitting that existing laws 
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would force us to recognize, that the greater part of the water- 
power development of the West has been made on the public land 
under existing law, and that the use of such lands is constantly in- 
creasing, limited only by the growth of markets; if we start with 
these data as our statement of fact, we shall be in a position to 
_ discuss intelligently the means by which even greater development 
may be made in the future, and need not be stampeded, as some 
would have us stampeded, into a course of action we should be 
certain to regret. 

In considering matters of legislation it should be recognized at 
the outset that the public as consumers of power are interested only 


- two ends all legislation should be directed, and no measure should 
become law which does not, either directly or indirectly have these 
purposes in view. To gain these ends two steps are essential: 
First, to provide conditions, as far as legislation can provide them, 
under which power may be developed at reasonable cost; and, 
second, when so developed to provide the means for obtaining its 
_ gale at a reasonable price, that price being reasonable which allows 
just so much return to capital, and no more, as will insure the 
- maintenance of an adequate supply. 

Of all the elements that enter into the cost of developing a 
power system, the only one that can be altered by legislation is 
the cost of capital. To secure cheap capital it is necessary to pro- 
tect the investment and to provide the conditions under which 
reasonable returns may be assured. Certainty of tenure for a 
_ period of reasonable length is a prime requisite for cheap capital. 
The main defect of the present law is its apparent uncertainty of 
tenure. The fear is expressed that somebody, some time, may 
abuse the executive discretion that appears to be granted in the law. 
Although it is very doubtful if any action not justified on its merits 
could be sustained before the courts; although in the fourteen years 
that the law has been in existence no attempt has ever been made to 
dispossess any occupant of the public lands or to stop the operation 
‘of any power plant, but merely to require compliance with the 
law, or to secure its interpretation by the courts; and although for 
many years the federal departments have administered the law as 
though the power to revoke a permit save for just cause did not 


should be improved, we recognize, what any fair investigation : 


in securing adequate service at reasonable rates. Toward these , 
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exist; there is little doubt that rates of interest and of discount are 
less favorable under the present law than could be secured under a 
different law. Not, therefore, because development has not been 
made or will not be made under a permit, but because of the greater 
cost of capital, is it advisable to provide a different form of grant. 
The revocable permit has no defenders. The Department of 
Agriculture has for years advocated a law which would give it the 
authority to issue term leases which could be vacated only by 
judicial action for adequate cause. It is scarcely to be doubted 
that such a law could have been secured years ago had not some of 
those who have declaimed most loudly against a revocable permit 
been unwilling to accept in its place anything less than an outright 
grant of the land, preferring, it would seem, that the present law 
should remain as their strongest argument against any form of 
public ownership and control of water-power sites. 

As a substitute for the revocable permit any one of three forms 
of grant might be made; a term lease, a perpetual easement, or a 
fee simple title. Except that the easement could be canceled if 
unused and would revert to the public domain if abandoned, there 
would be no practical difference between a perpetual easement 
anda patent. Although the demand that title be given has dimin- 
ished as the probability of securing it has become less, there are even 
yet some who advance the ingenuous argument that such a pro- 
cedure would lead to greater power development and under com- 
mission regulation of rates could not possibly harm the consumer. 
It is doubtful if the first proposition is true; it is certain that the 
second is not. 

No development of consequence can be handled on a cash 
basis. Stocks must be issued and bonds sold. Credit transactions 
require either business security or property security. A going 
concern can give both. A new enterprise, unless it can obtain title 
to the land or certainty of tenure, can give neither. Hence the ease 
with which an established business can be extended as compared 
with the promotion of a new enterprise. This explains the pro- 
moter’s desire to obtain title in order that he may have the potential 
value of the power site as property security for his financial trans- 
actions. He wishes the public to supply his credit. All this 
might be well enough if every such enterprise was initiated and 
conducted in a bona fide effort toward development and if the effect 
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was not so serious. The history of public land grants forbids the 


eee. belief that power sites would not be held more often for speculation 
than for development. This must not be repeated without water- 


tah power sites. Present development would be blocked except at the 
ss  @xpense of buying out the speculator at any price which he might 
f 
| (iw i, ms But even this is not the most serious result which would follow. 
; » aT ee The lands thus secured would increase enormously in value, and on 


this increased value, even under the most stringent of rate regula- 
tion, the public would be required to pay interest and profits for- 

ever. One need only to examine the books of power and railroad 
corporations to see how often by transfer after transfer from the 
- original promoter down to the latest owner value has been piled 
upon value to the limit that the business will stand. The regu- 
lating body can deal only with the present owner, and unless invest- 
5 ment and property are to be confiscated must permit earnings not 
* “4 only upon the purchase price but also upon any increase in value 

that may have taken place since the present owner came into pos- 
session. This is the crux of the whole situation. It is because of 
their desire to base rates upon this speculative increase in land 


legitimate investment that certain representatives of water-power 
interests have so insistently and persistently advocated private 
ownership of public power sites. Nothing can prevent this except 
_ the retention of the sites in public ownership, and no other course 
should be considered for a moment. 
- All the protection that capital needs, all the capital that devel- 
opment requires can be obtained under a proper leasing system. 
All leases should be for a fixed term, probably not less than fifty 
years, in order that full opportunity may be given to realize upon 
the investment. The leases should be renewable to the holder upon 
expiration except only in the event that the federal government, the 
state or a municipality should wish to take over the properties for 
the purpose of ownership and operation, and if so taken over the 
lessee should be paid back his investment, less depreciation paid out 
of earnings and sinking funds accruing from earnings. 

The ieases should be unalterable for their term, should contain 
every condition binding upon the lessee, and after investment has 
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been made, should be subject to cancellation only upon failure to 
comply with the express terms of the lease and by action instituted 
in appropriate courts, and even then only when the breach is of such 
a nature that it cannot be remedied by an action to compel specific 
performance. No one can honestly say that with such a form of 
tenure coupled with reasonable conditions of occupancy, there 
will be any difficulty in securing upon favorable terms all the capital 
that the necessities of the western states require. 

Much has been said on the question of rental charges for 
power sites and many strange economic theories have been advanced 
concerning the relation between such rental charges and the rates 
which consumers must pay for their power. It goes without saying 
that a rental charge, as well as every other charge of whatever source 
or nature made upon a public utility, is paid by the public in rates, 
for the simple reason that a public utility, as such, has no other 
source of revenue. But it by no means follows that the payment 
of every rental charge must mean an increase in prices to the con- 
sumer. The rates of a public utility corporation are not adjusted 
to such a hair-trigger nicety. No one would have the temerity to 
argue that an increase of a few thousand dollars in the taxes paid 
by the Portland railways company would result in an increase in 
street-railway fares, or that a corresponding reduction would be 
followed by reduced fares. 

It is advisable to charge a minimum rental in all cases to cover 
administrative costs. Such an amount would be far too small to 
appear in rates to consumers. With regard to higher rentals than 
this it should be established as a general principle that no additional 
rate should be charged which would have the effect either of increas- 
ing prices to consumers or of reducing the earnings of the public 
utility below a thoroughly adequate return. 

Rate and service regulation has an important bearing on the 
question of securing cheap capital for power development. Regula- 
tion is necessary for public protection, but unless intelligently 
exercised may defeat its own ends. It is better to err on the side 
of too great than of too little return, and to readjust rates at def- 
inite periods of several years interval rather than by a continuous 
process, otherwise the only incentive to improved methods and to 
economy of operation is taken away. Such matters, however, are 
without the province of federal legislation or administration. The 
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states have the powers of regulation and most of them are exer- 
_cising it. Duplication by the federal government would be both 
7 a unnecessary and unwise. Only for clearly emergency cases where 
er, a state had not provided itself with the means of regulation would 
_ T reserve a right of action under a federal lease. Failure to regulate 
rates and service today does not prevent the full exercise of the 
right tomorrow, or have any bearing on future action, but if the 
_ essential of ownership is once lost it is lost beyond recovery. 

To my mind there is a clear differentiation between the fune- 
tions of the federal and the state governments in the matter of 
power development and use; to the former the maintenance of 
public ownership and the administration of the use of the land; to 
J > the latter the regulation of rates and service and issuance of secu- 
a : _rities. But you have been told that there is an irreconcilable con- 
ss  fliet between the nation and the states because the former claims 
an S to own the land and the latter claims to own the water, and power 

cannot be developed without the use of both. Many a ponderous 

; legal argument has been woven around this question of water rights. 
The subject may be interesting as a matter for academic discussion, 
_ but when all is said and done, nobody knows what the final decision 
will be, and no one who is chiefly concerned in securing practical 
results, cares. As far as the National Forests are concerned, the 
Department of Agriculture has solved the matter with mutual 
satisfaction in the states of California and Oregon, where under 
written agreement with the state officials all matters affecting 
. power development are handled by coéperative and concurrent 
action. The Department would be glad to take similar action in 

other state. 

L It is believed that the program of legislation which has been 
outlined will clear away any real obstacles, if such exist, to power 
development in the western states. It is believed that such a 
program is all that capital can reasonably ask and all that the public 
interest requires. It is believed that if all those who are engaged 
in power development will cease contending for the impossible 
goal of private ownership and are really desirous of arriving at a 
practical working solution, such solution can be had, and to it the 
Department of Agriculture will give full support. 
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SHALL THE GOVERNMENT REGULATE THE SALE OF 


SECURITIES? 


Member of the New York Bar. 


As an expression of personal opinion this chapter, written for 
the special issue of The Annals, could be made shorter than the 
famous chapter ‘‘On the Snakes of Ireland” in the old history and 
description of that country which contained only the statement 
“There are no snakes in Ireland.”’ On that literary method this 
chapter would consist of the single word “No.” Though the 
ancient historian thought his treatment adequate, presumably if he 
had written for The Annals, the members of the Academy of 
Political and Social Science would not feel that he had sufficiently 
considered his subject unless he had given some statement of the 
services of Saint Patrick and shown that a large indulgence in 
alcoholic liquor need not hold the same terror for an Irishman in 
his native land as for a man in some country less fortunate in respect 
tosnakes. So this chapter will defend the thesis, which expresses 
a personal belief, that the government should not regulate the sale 
of securities. 

Such a statement is not intended to include the regulation for 
rate-making purposes of the issuance and sale by public service 
corporations of their securities. It is the primary intention of such 
regulation to protect the interests of the user of the service of the 
corporation and see that he gets as much as possible for his money. 
It may not be amiss, however, to express an opinion that even this 
regulation cannot do much toward the accomplishment of its 
purpose. Our discussion here has in mind a regulation of the sale 
of securities for the purpose of protecting the interests of the people 
who purchase them, not the people who consume the product of 
the enterprise the securities are issued to finance. Nevertheless, 
our title does not limit the scope of the discussion by including the 
word “‘industrial’’ to make it read ‘‘Should the government regulate 
the sale of the securities of industrial corporations?” The ordinary 


scope of the regulation of the issuance and sale of 
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issuing corporation. A public service commission is not concerned 
with any further transactions in the securities. They may even be 
fraudulent, yet in no way concern the public service commission. 

To keep within reasonable limits, this discussion cannot in any 
way concern itself with government regulation of such public mar- 
kets for securities as the stock exchanges. That is a sufficient 
- subject for separate treatment. With this introductory word 
enough has been said to indicate the scope of our inquiry. 

If government regulation of the sale of securities were desir- 
able in itself, the duality and multiplicity of jurisdictions inherent 
in our form of government increase enormously the difficulty of 
such regulation. Probably the form of our government does not 
add any more to the difficulties of legislation on this subject than 
on any other economic matter. 

Duality of jurisdiction, everywhere the federal and the state 
government over the same area, and multiplicity of jurisdiction, 
the many state governments within what may be called a single 
economic area, make much of our economic legislation at the same 
_ time irksome and inefficient. However admirable the division of 
powers between our federal and state governments at the time of the 
adoption of our constitution, and however really separate then the 
subjects of federal and state jurisdiction, economic development 
has now so blurred many of the lines that they are practically 
indistinguishable. In many arenas government with us is in the 
position of a gladiator entangled in the meshes of a net woven of the 
intricate situations brought about by dual and multiple jurisdiction. 
As a people we do not generally know what this ailment is we are 
suffering from, or indeed, that we are suffering from any ailment at 
all. Business men whose affairs extend over many states are dimly 
conscious that something is the matter. Lawyers whose occupa- 


channel of a legal passage find the work imposes too much of a 

strain to give them any opportunity to consider how the harbor 
might be cleared. 

os a This discussion must not get too far away from the subject 

assigned. It would be easy to get lost in the forest of difficulties 

which our form of government has grown. This chapter must con- 

_ fe itself especially to those which grow in the path of government 


corporation securities stops with the sale of the securities by the 
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regulation of the sale of securities. Some of our courts have de- 
cided that securities are subjects of commerce and that therefore 
when they enter into a transaction that covers more than one state 
they are subjects of interstate commerce. If that is so, and it 
seems so reasonable a conclusion as to be ultimately sustained, then 
any regulation by the states must not violate the rights of interstate 
commerce. 

If the question be one of regulation by the federal government, 
it is difficult to see how that government can procure any jurisdic- 
tion except through its right to regulate interstate commerce and 
its control of the mails. On this assumption such transactions as 
do not constitute interstate commerce or do not utilize the mails 
are outside of its power to regulate. Even for the federal govern- 
ment to utilize its control of the mails to regulate transactions which 
are not interstate commerce, in the absence of fraud, which the 
postal act, with the unanimous approval of everybody but the 
fraudulently minded, already provides for, would seem an altogether 
unwarranted stretching of the spirit of the constitution. It is true 
that such a strain has been proposed from some quarters for the 
purpose of giving the federal government a power over the stock 
exchanges, but it would seem an essential violence to constitutional 
function. Apparently regulation cannot be even reasonably com- 
plete unless both federal and state governments take a hand at it, 
and come to some proper division of it. 

The federal government has been sufficiently reticent with 
regulation and has contented itself with the simple provision in the 
postal act against using the mails for fraudulent purposes. Under 
this briefest of legislative expressions it has done yeoman’s service 
in protecting the unwary against the criminal. But this provision 
does not bestow on the federal government any more power than 
every state possesses without any legislation at all. We have had 
s0 many state enactments purposing to go further than this that if 
Mr. Average Citizen realized how many there are and how far they 
go he should grunt with content in the knowledge of the assurance 
the state gives him that there will be no lemon among the hand- 
picked golden apples which pass the state inspection of securities 
presented for his consumption. 

Let us make, however, the too large assumption that govern- 
ment regulation of the sale of securities may be feasible, so far as the 
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tion is desirable. Laymen who advocate it are rather likely to 
_ point to pure food laws as an analogy. They quite overlook the 
fact that pure food laws are essentially laws against misrepresenta- 
tion, and do not prevent the dealing in a commodity provided it js 
not represented as good for food. Meat may have reached a point 
_ where it is not a healthful food. That does not prevent it from be- 
ing sold to a fertilizer factory. 

Every purchase of a security involves two things, it is a commit- 
ment of capital and an assumption of risk. Every income return 
promised or expected from a security involves the reward to which 
a man is entitled for the benefit he confers in the accumulation of 
capital and a premium for the assumption of risk in committing 
his capital to the special use. It must always be borne in mind, too, 
that a limitation on the right to sell involved in any regulation of 
the sale of securities that would forbid the sale of any particular 
securities is also a limitation on the right to buy. Very likely it 
would be a good thing for society if the running of some risks could 
be prevented. Undoubtedly society suffers grave losses to its capi- 
tal fund through the assumption of risks in which the probability 
of profit is not commensurate with the possibility of disaster. But 
any argument for a regulation of the sale of securities based on that 
premise could not logically stop short of an advocacy of a regula- 
tion of the assumption of risk in general. Such a regulation would 
have to investigate the intention of a farmer to withdraw his savings 
bank account to expend in boring for oil on his farm, or even to 
expend in draining or irrigating some part of it. Obviously nothing 
of the kind can be done without limiting the entire scope of the free- 
dom of individual action. 
| So, as a first conclusion drawn about the desirability of govern- 
ment regulation of the sale of securities, it may be stated that any 
- regulation directed generally to limiting the amount of risk which 
may be offered with an offer to sell securities is not socially expedient. 
Indeed it would run directly counter to our constitutional guaranties 
of freedom of contract. Nevertheless, nearly all of our multi- 
tudinous legislation on the subject during the past few years has 
been directed towards this end. 

In spite of what has just been said we do have and always have 
had some regulation of the assumption of risk. It has, however, 


ability to regulate is concerned, and consider whether such reguls- 
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jn the past always been directed to the buyer rather than to the 
seller. This statement refers to investments made in an essentially 
fiduciary capacity. The investments which trustees, banks, in- 
surance companies and the like may make are often strictly and 
specifically limited in the character of risks that may be assumed. 
But that the state should attempt to step in between two people, 
a seller acting without fraud and a buyer compos mentis acting on 
his own behalf and say that a bargain shall not be consummated is 
not short of amazing. That it has been so widely attempted shows 
with what a reckless debonair lack of taking thought we legislate. 

It is urged that the buyer and seller of securities do not meet 
on equal ground, that in the nature of the situation the buyer is 
often and perhaps generally not qualified to judge of his bargain. 
But that observation cannot be confined to the buyer and seller of 
securities. It may be equally true of the buyer and seller of a suit of 
clothes, of an automobile, of a house and lot, of a painting, of anything 
which may be a subject of the transaction of purchase and sale. 

If from any possible purpose of government regulation of the 
sale of securities we exclude any limitation of the amount of risk 
which may be offered, what other purpose may government regula- 
tion have? It may look to the prevention of fraud. Is there any 
way in which it can so regulate the sale of securities as to prevent 
fraud before it is prepared to assert in a particular case that the 
fraudulent intent exists? If it waits to punish the fraud after it is 
committed, or, as in the case of the federal government in the use 
of the mails, watches some person under suspicion and waits until 
it can prove fraudulent intent, which practically it cannot prove 
until fraud is committed, then much injury is irreparably done be- 
fore further injury is stopped. Most of the regulatory legislation 
which has been passed has looked to some form of inspection of the 
security before it is offered for sale. This argument has taken the 
ground that the government ought not to prevent a transaction un- 
less there is a fraudulent intent on the part of the vendor. Without 
considering constitutional difficulties, should every transaction be 
held up until the government can determine the absence of intent 
to defraud? That would essentially make a presumption of guilt 
until innocence were proved. Besides, entirely disregarding ques- 
tions of the right or wrong of such a procedure, it is utterly imprac- 
ticable. Consider the long legal process necessary to determine 
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easier to determine intent before a transaction than after. Any- 
thing less than this care applied to the determination of the facts 
before the transaction can hardly be contemplated as a proper safe- 
guarding of the interests of the parties. Imagine the state holding 
up every man as he emerges from his house and attempting to deter- 
mine that he has nothing but a peaceful intent in walking abroad. 
That would be hardly more absurd than the attempt to hold up all 
transactions in securities until the government could establish to its 
satisfaction that they are to be offered for sale with only a good in- 
tent. 

Government regulation might look to compelling a full dis- 
closure of the facts. But just what would this mean? There are 


bd multitudes of transactions in which the facts are just as well known 

he to one party as to the other, or are just as available to one party as 

= Fe to the other. It is in the nature of the business done that multi- 

. “FS : tudes of transactions take place so quickly that there is no time to 


a se ; say more than “offered at’’ by the seller and “taken” by the buyer. 
. 4 The existence of a quick market for certain of our securities is one 

of the most important facts of the financial aspect of our modern 
ne economic life. If every seller were compelled by statute to make a 
full disclosure of all the facts, of the properties, the income account, 
the balance sheet of the issuing corporation, and a hundred other 
matters that comprise the ‘‘facts,’’ such a market would be impos- 
sible. In a large proportion of all transactions in securities it would 
: \ be as absurd to compel this disclosure as to compel a man who is 
making a sale of so many bushels of wheat of a certain grade to make 
a statement, a ‘“‘disclosure” of the chemical analysis, the specific 
: gravity of that wheat, where it was grown, and by whom. Imagine 
a one broker in the process of making a sale playing the part of the 
7 Ancient Mariner and with his glittering eye holding the attention of 
— the other broker and insisting on making a full disclosure of all the 
: facts. This situation is not limited to transactions on the stock 
exchange. It is a well-known fact that of the bond issues listed on 
the New York Stock Exchange only a small proportion of the sales 
are made on the exchange. Many issues not listed enjoy as active 
or almost as active a market as the listed issues. Activity of dealings 
grades off gradually and does not show any clearly defined line 
between active and inactive securities. 


fraud after it has been committed. It would certainly not be any 
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Even with the most inactive security it would be impossible 
in most cases for the vendor to comply with a requirement that any 
specified set of facts be furnished. A jurisdiction having control 
over the issuing corporation might compel it on its sale of its own 
securities to disclose a required set of facts. Once the securities 
pass into the hands of the purchaser, however, he cannot compel 
the corporation to furnish him with the facts in order that he may 
disclose them on a resale. Even if he is the first purchaser from the 
corporation and received a full ‘disclosure’ from the corporation at 
the time he made his purchase, as, say, the banker who bought the 
securities for resale, the “facts” he had from the corporation are 
obsolete a year, or, it may be, even a day after he made the pur- 
chase. Suppose a disastrous fire happened the day after the pur- 
chase, and the buyer cannot discover the extent of the damage it will 
cause to the business, what value have the “facts’’.in his possession. 

Still considering the idea of publicity, suppose the legislation 
compelling it foresaw this difficulty of the purchaser, and to enable 
him to make the required disclosure it gave him the right to require 
the corporation to disclose to him the stipulated facts. Then what 
shall the ‘‘facts’’ be? The most recent annual statement? But 
that, as we have seen, may in any given case be obsolete the day 
after it is issued. Shall the corporation be required to issue a new 
report at the request of any security owner, who will, perforce, be 
obliged to make the request before he can effect a sale? That is 
reductio ad absurdum. 

Even this situation does not present the greatest difficulty. The 
absolutely insurmountable difficulty lies in the fact that the state 
which has jurisdiction over the sale may not have any jurisdiction 
at all over the corporation whose securities are the subject of the 
sale. If the legislation kept within the limits of its power and ap- 
plied only to corporations within the jurisdiction, it would obviously 
be unavailing against the get-rich-quick scheme. If, on the other 
hand, it applied to all transactions, and the owner of securities, 
compelled to make disclosures of specified facts, were left to get the 
facts as best he might, he could not sell unless he got them, and 
ordinarily would not be able to sell at all securities of corporations 
outside the jurisdiction. Disregarding the constitutional difficulties 
of this situation, the interference with interstate commerce, free- 
dom of contract and other, any such situation would result in an 
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immediate restriction of all transactions in securities to those secu- _ 
rities originating within the jurisdiction. This would choke the __ 
channels through which capital flows from those communities which a = 


relatively have a surplus to those which relatively are deficient, — 


and take the life out of the country’s economic development. Or, ) 3 


what would really happen, as happens to so much of our ill-advised 


legislation with such unhappy results to our political morality, the 
statutes would become dead letters, one more accretion from one  —s|T 


more flood of endeavor, honestly intended, or, at least, largely so, 
but unintelligently considered, to cure a social ill by the applying 
of ink to paper through vote of a legislature and binding it in a 
statute book. 


A requirement of publicity of facts about the issuing corpora-_ 
tion on the sale of its securities can avail little unless the purchaser — 
wants the facts. Very largely he does not want the facts. He © 
prefers to hold some one morally responsible for the safety of his — 
investment rather than to exercise his own judgment on the merits — 
of the security. Often his judgment of the moral risk is decidedly - : 
bad, and often he is willing to assume moral risks greater than any _ 
investment risk he would be willing to assume. Thinking is hard — 
work, and learning something about corporation finance and prin- © 


ciples of investment involves more thinking than many people are 
willing to give to the care of their savings. 
The fact is we cannot make people cautious by statute any 


more than we can make them thrifty by statute. It is of no avail © 
to compel complete disclosure unless we can compel the purchaser to — 


give some consideration to the disclosure. Enforcement of sump- 


tuary laws compelling thrift would be as a mere leading of a donkey — 


to water compared with which an enforcement of laws looking 
towards compulsory caution would be like making the proverbial 
donkey drink. In the judgment of risks the most skilled and astute 
make mistakes. We cannot hope to prevent losses through regula- 
tion of the sale of securities. The extent of which losses might be 
diminished would be more than offset, even in the mildest regula- 
tion, by greater losses imposed through the restriction of business. 
Certainly under our form of government we cannot do better than 
leave the matter to the old criminal and civil liability for fraud. 
It is hard to discover that the numerous enactments during the 
past few years have in the least benefited the community. 
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HE WORK OF THE FEDERAL BUREAU OF LABOR 
STATISTICS IN ITS RELATION TO THE BUSINESS 


By Royat MEEKER, 


4 United States Commissioner of Labor Statistics. 


The Federal Bureau of Labor Statistics is generally thought 
of as a governmental agency endowed with purely inquisitorial 
functions which enable it to pry into employers’ payrolls and do © 
certain other rather disagreeable things. The statistical output of 
the Bureau is not usually thought of as especially helpful to business. — 
At times employers have even refused to codperate with the Bureau 
in making investigations, on the ground that business would be 
injured by publishing the information sought. In almost every 
instance, however, such opposition on the part of employers has — 
disappeared when the studies which had been considered objection-— 
able have appeared in print. 

In general it can be maintained that the publications issued by 
the bureau, now known as the Bureau of Labor Statistics, although __ 
intended primarily to inform the public of labor conditions, regard- 
less of the effect upon business, have aided business immeasurably _ 
by showing that the employer who deals justly with his workers _ 
can produce better goods and services at lower prices than the — 
employer who depends for his profits upon low wages, long hours, 
and bad working conditions. While much has been done by the > 
Bureau of Labor Statistics in the past to instruct both employers © 
and employees in the science and art of coédperation, which confers — 
benefits upon both, vastly more remains yet to be done along that 
line. 

Since taking charge of the Bureau of Labor Statistics it has 
been and will continue to be my earnest endeavor to win the coépera- 
tion of employers in our investigations with the view of making — 
our studies more helpful to them and at the same time making these © 
studies more useful to the public. There are hundreds of methods 
and practices outside the realm of trade secrets, which are in use by 
the most successful employers, which make for greater factory 
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efficiency, greater contentment among workers, greater spirit of 
coéperation, fewer labor disputes, and consequently greater econo- 
mies in production. With all the improvements introduced jn 
industry, it still remains true that in all except a very few of the 
most up-to-the-minute and forward-looking establishments, in- 
dustry is still carried on by the old haphazard rule-of-thumb methods 4 * a 
as regards dealing with labor and the theory and practice of account- _ . 
ancy of labor costs. American employers in some industries have _ 
to a limited extent standardized shop practices in the treatment of 
machines, tools, raw materials, and finished products. The ac- 
countancy department is requiring of factory and department 
managers a full accounting of material things to the last item inthe | 
regularly recurring Day of Judgment when the goat-managers are 
separated from the sheep-managers. These periodical days of 
reckoning have a terrifying but wholesome influence upon man-— 
agers in their dealing with the material agents of production. They 
tend to have an equally terrifying but unwholesome influence upon | 
the managers’ relations with the human beings who labor with these _ 
material agents. With comparatively few exceptions, where at- 
tempts have been made to keep records of labor costs, the worker — 
has been treated in a most unintelligent manner. A study of the 
systems of ‘hiring and firing”’ in use almost universally indicates that — 
managers generally seem to regard the workman as a peculiar kind 
of peripatetic machine which installs and removes itself when and 
where needed without cost to the employer, needs no oil or attention, 
and scarcely ever is worth conserving or safeguarding because so 
easily replaceable when broken or worn out. This is a severe indict- 
ment of the methods of most employers in dealing with labor, but 
it is made with deliberation after carefully weighing the facts. A 
knowledge of the facts must force an impartially-minded person to 
exactly this conclusion. How else can the perfectly torrential 
flow of labor through shop and factory be explained? How else can 
be explained the almost universal lack of any adequate system of 
training inside or outside the shop or factory to fit workers for jobs? 
How else can be explained the failure of employers to grasp the 
importance of guarding against accidents until they were forced to 
recognize it by workmen’s compensation legislation? Why do 
not employers now exercise a similar concern in safeguarding their 
employees from exposure to industrial poisons and occupational 
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diseases? Why draw a distinction between disablement due to an 
unguarded gear and disablement due to the inhaling of lead car- 
bonate dust? Why enclose shafts, flywheels and belts, while 
allowing poisonous fumes and lung-destroying dusts to escape at will 
into the air breathed by operatives? . 
The need for improved standards in methods of dealing with 
the human factor in industry cannot be gainsaid. The dissemina- 
tion of information bearing on labor, the presentation of the facts 
which will enable employers to contrast the statistical results of the 
different systems and methods of dealing with labor, is of the utmost 
importance and benefit to business. The Spencerian theory of 
government as the smallest possible big policeman whose sole func- 
tion shall be keeping order, enforcing the rules of the individualistic 
competitive game, and preventing the different gamesters from 
committing arson, burglary and murder, cannot be defended. One 
of the most important of all functions of government is the incul- 
cation of higher business morals and teaching better and more 
economical business methods. As I conceive the duties of the 
Commissioner of Labor Statistics, it is my business to turn the 
searching light of publicity into the farthest and darkest corners of 
industry, to make known the successes of enlightened policies of — 
dealing with labor, to show up wrongdoers, whether they be em-— 
ployers of workers or workers of employers, to aid every endeavor 
to raise the ethical standards that obtain in the dealings between __ 
employer and employee, to bring about kindlier feelings between 
master and man, and to foster the spirit of coéperative endeavor © 
throughout all industry. 
The different lines of work now carried on by the Bureau of — 
Labor Statistics vary considerably in their value to business men. _ 
The statistics of wholesale prices enable one to trace price | 
changes in more than 300 important commodities in the principal 
primary markets of the country, while the relative prices and index © 
numbers made from the money prices show the trend of prices” ‘ 
through the period from 1890 to the present. The general wholesale ~ 
price index number is recognized as the indicator of the direction and 
extent of change in the level of wholesale prices. Wholesale index | 
numbers, of course, are of most value to students who are seeking 
to discover, if possible, the laws governing price fluctuations. In > 
80 far as the business man is obliged to estimate future price changes, 
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he will find the study of past price movements, as shown by whole 
sale price statistics and index numbers, profitable. 

In the year 1914 the price quotations have been increased in _ 
number, the commodities carried have been more accurately de- 
fined, and more markets have been included. The method of 
calculating the index numbers has been thoroughly revised, in order 
to show more accurately actual price movements. It is my inten- 
tion, if appropriations permit, to publish the indexes half yearly 4 
or quarterly, so as to render them more useful for study and compari- 
son. 

Retail price statistics and index numbers based thereon are 
used in wage disputes to show changes in the cost of the laborers’ 
food budgets. The employer is as vitally interested in accurate | 
retail price indexes as is the employee. The method of calculating 
the retail price indexes has been changed so as to reflect more ac- 
curately changes in the cost of the worker’s budget. ‘The number of 4 
articles for which price quotations were formerly obtained was15,all 
of them articles of food. The number of food commodities now al 
being reported to the Bureau is 30, while 8 cloths and clothing have _ 7 
been added. The number of cities has been increased from 39 to 
42, and the number of stores reporting has also been increased. It — 
is planned to publish the retail price indexes every month in - 
Monthly Review, thereby greatly enhancing the value of these indexes. __ 

Statistics of hourly rates of wages and weekly hours of labor 
are useful to show differences in rates and hours from place to place, 
from time to time, from industry to industry, and from occupation —__ 
to occupation. This information is used in practically every im- _ 
portant wage dispute in the country. These studies are being 
made both more extensive and more intensive. One of the most | 
valuable things both to employer and employee shown by these 
studies is the fact that high wages are not synonymous with high 
costs of production, nor low wages with low costs. It is important 
that more industries should be covered in these wage studies and 
the facts made public more promptly, if employers and employees 
are to realize the full value of these studies. 

In connection with the wages and hours of labor studies, the 
bureau’s agents are now taking the actual earnings of all employees 
during one typical pay period and the number of employees and the 
amount of all payrolls throughout the year. Going after this in 
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formation has revealed a most astonishing state of affairs to me. 
Scarcely an employer knows how many men are on his payroll at 
any given time. Still less does the employer know how many men 
are required to run his establishment during a normal period of 
activity. All he knows is the amount of money he pays out for 
labor. He does not know how much net return he gets from labor, 
how much it costs to keep up the supply of labor, how much damage 
occurs to men and machinery because of the ill-devised and shock- 
ingly wasteful system of “hiring and firing” men in a steady stream 
with no attempt to try them out, fit them in, train them, and keep 
them. This astounding state of affairs led me to undertake an 
investigation of the turn-over of labor in establishments. Because 
of the magnitude of the undertaking it was necessary to limit the 
study to those establishments having employment bureaus in opera- 
tion for some months at least—the longer, the better. This study 
when completed will, | think, show some most painfully interesting 
and most profitably disillusioning findings. If it has no other result 
than to show the majority of business men how little they know 
about the labor end—the most important end—of their business, the 
time and effort will not have been spent in vain. 

All this suggests the practicability and advisability of perfect- 
ing a system of accountancy that will show the tired business man 
where he really stands in respect to labor costs. If it is worth while 
setting expensive men at work to devise a way of converting dirty, 
rancid grease into nice, wholesome, golden butterine, it ought to be 
worth while to try to convert nomadic, low-wage, expensive labor 
into steady, well-paid, cheap labor—cheap because selected, trained, 
efficient and steady. 

The studies made by the Bureau of Labor Statistics also show 
that shortening the hours of labor has not thus far meant lengthen- 
ing the labor cost sheet. Quite the contrary result has followed 
cutting out the seven-day-week, granting the Saturday half-holiday, 
and nipping off the last hour or half-hour from a long, fatiguing day. 
Yet in the face of this experience in the best factories, many employ- 
ers run their businesses as if profits depended upon driving their 
employees at the maximum speed for the maximum number of 
hours per week. 

Among the most valuable studies to employers and employees 
alike are the intensive investigations into unemployment in New 
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York City and twenty-seven other cities of the country. A study — 
was made by the Bureau of Labor Statistics last February of the 
working families of New York City, showing the percentage of | 
unemployment existing at the date of the agents’ visit. The Metro. __ 
politan Life Insurance Company made a similar investigation a __ 
few weeks earlier. The results corresponded so closely that the | 
Metropolitan Life Insurance Company has been employed to make 
similar studies in twenty-seven other cities. During the month of 
August, 1915, the bureau made another study of unemployment in 
New York City, which was again checked up against a study by the 
Metropolitan Life Insurance Company made at the same time. | 
These studies constitute the beginning of what should be carried as 
a regular series of reports by the Bureau of Labor Statistics. The _ 
importance of knowing at short intervals the numbers out of work _ 
in all the more important occupations and industries, can scarcely = 
be overestimated. The cost of collecting, tabulating, and inter- wr. 
preting the facts regarding unemployment is so great as to make it _ : 
necessary to limit this work very narrowly. The Bureau of a 
Statistics should be in a position to give the fullest information to — 
employers, employees, and the public as to numbers employed and | 
unemployed. Until the Bureau is able to do this, the causes a. 
unemployment cannot be combated successfully and the federal, 7 
state and municipal employment offices will work more or less inthe _ 
dark. 

The bureau is now getting returns from employers in the | 
textile, boot and shoe, and iron and steel industries, giving the num- 
bers on the payroll and the amounts paid out during the payroll _ 
period nearest the fifteenth of each month. Returns will also be | 
secured from public employment offices showing the number of 
applicants for positions, the number of jobs offered and the number 
of places filled each month. Later on, I hope to be able to get 
reports from trade unions, stating the number unemployed in the 
various locals throughout the country. These figures gathered 
from the various sources, supplemented by intensive studies by 
the method of sampling of the employment situation in the more 
important centers, should give us a very fair picture of the amount 
of employment and unemployment in the United States. 

Very closely akin to unemployment are irregularity of employ- 
ment, alternate overemployment and underemployment. The 
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studies of the Bureau of Labor Statistics into the seasonability and — 
irregularity of employment in certain industries are of great value 
in pointing out ways of smoothing out the employment curve by 
organizing the labor market, securing orders long in advance, 
stabilizing demand, fitting together industries having different 
seasons of activity, and mitigating the wild extremes of fashion fads. 
The employer profits as well as the employee and the public by 
steady all-the-year-around work. 

The several studies of vocational education show the need of © 
such training for both girls and boys, while making clear the dangers 
to be avoided and the way to avoid them. A really successful 
vocational education system is possible of attainment only by means 
of the hearty coédperation of both employers and employees with the 
public. Employers and employees are the best judges of the kind 
of industrial instruction needed and whether it can best be given in 
the public school or in the shop. Such studies as the Vocational 
Education Survey of Richmond, Va., which constitutes Bulletin 162 — 
of the Bureau of Labor Statistics, are needed in other cities, to 
furnish the basis of facts for the development of the right kind of 
vocational education. 

The studies of woman and child labor have proven that cheap 
labor may be so cheap as to be burdensomely expensive. Most 
manufacturers at first oppose vehemently all legislation designed 
to protect woman and child workers against exploitation, starvation . 
wages, long hours and unsuitable employment. After such legisla- _ 
tion has been in operation for some years, it comes to be recognized 
that it is better for business to allow the child to grow up and be 
trained, to pay living wages to women, and to prohibit women and > 
children from working in certain occupations. . 

Studies of industrial accidents and occupational diseases, show- | 
ing the high cost to industry of injuries suffered by workers and 
how the number and severity of industrial casualties had been 
reduced in foreign countries and in some plants in this country, gave 
a great incentive to the Safety First movement. Manufacturers of 
lead paints and lead glazed pottery in particular were amazed when 
confronted by the figures giving the number of cases of lead poison- 
ing among their workers side by side with European experience. 
Lead poisoning had always been regarded in these industries as a 
dispensation of Divine Providence, that never occurred except by the 
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gross negligence of the worker. When the employers were shown 
that they were destroying the health and the lives of their employees 
and how inexcusable and expensive it all was, they began to sit up 
and take notice. The publishing of the facts regarding other indus- 
trial poisons, the causes of accidents and of diseases among workers, 
has had similar results. Much has been done following these 
studies of health and bodily hazards, to render industry safer and 
less fatiguing, but more remains to be done. 

The Safety First movement has scarcely reached the attention 
of the small manufacturer. Even the larger employers are not able 
to determine exactly where they stand because of the chaotic state 
of our accident statistics. The Bureau of Labor Statistics is work- 
ing in coéperation with the state bureaus of labor and industrial 
commissions to standardize the statistics of accidents and occupa- 
tional diseases, so as to put these statistics on a comparable basis 
for all states. This will greatly help in the administration of work- 
men’s compensation laws. For purposes of industrial casualty 
statistics, a classification of occupations grouped by industries has 
been completed. Committees appointed by me are now at work 
on the classification of causes of accidents and the classification of 
the nature, extent and location of injuries. Employers and their 
representatives have attended the conferences in which these mat- 
ters were discussed, thus showing that they are fully alive to the 
importance of these classifications. When these classifications are 
completed, comparisons of the statistics of accidents and diseases 
can be made for the whole country, by industries and occupations, 


movement and the administration of workmen’s compensation laws 
will be systematized and the cost through accidents and disease 
reduced to the minimum. . 


apparatus, automatic sprinklers, exhaust fans, and the like. It is of 
the utmost importance that such standards be standardized for the 
whole country. It is equally important that standards of factory 
hygiene and sanitation be established and the methods of using 
poisonous materials in industry shall be prescribed. Letters come 
to the Bureau of Labor Statistics every day making inquiry as to — 
safety devices, sanitary standards, and industrial poisons. Accu- 
rate information on these subjects is worth millions to industry. 


by states and localities, by causes, and by results. Then the Safety — 


Some states have set up standards for safety devices, fire alarm — 7 
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The studies of strikes and lockouts, mediation and arbitration 7 
cases, and the results achieved under trade agreements which pro- 
vide machinery for settling labor disputes without recourse to the 
expensive and irritating expedient of open war, show the possibilities 
of conducting business peacefully on business lines. The principles 
of collective bargaining are just as applicable to coal mining and 
steel making as to the manufacture of clothing. The old policies of 
antagonism, belligerency, and warfare must give way to the policies 
of coéperation, mutual understanding and peace. 

From this brief statement it will be seen that nearly all the 
activities of the Bureau of Labor Statistics are directly helpful to a 
greater or less degree to the business and industry of the country. 
If the bureau is allowed to extend its work along the lines I have 
indicated, it will become continually more helpful. 
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By E. N. Cropper, Pu.D., 

Secretary for Northern States, National Child Labor Committee, New York City, 


The National Child Labor Committee has renewed its cam- 
paign in behalf of the federal child labor bill, which will go before 
the sixty-fifth Congress enjoying the prestige of its overwhelming 
endorsement by the last House. It provides four standards 
already quite generally recognized by the individual states: (1) 
an age limit of fourteen years for employment in mills, canneries, 
workshops and factories; (2) a minimum work day of eight hours 
for children between fourteen and sixteen in such establishments; 
(3) the prohibition of work at night in such places on the part of 
children between these ages; and (4) an age limit of sixteen years 
for employment in mines and quarries. The power of Congress 
to regulate commerce among the states is invoked with the object 
of imposing these standards upon manufacturers and mine oper- 
ators who ship their products from state to state—a provision vir- 
tually all-inclusive. For those who refuse to meet these require- 
ments, suitable penalties in the form of fines or imprisonment are 
provided. 

At present twenty-seven of the states have the first standard 
already written in their laws without weakening exemptions, 
while seventeen others have adopted it in principle but permit a 7 
lower standard under certain conditions. Eighteen states raily 
require the second standard, while four others make exceptions. 

The third standard is widely recognized, as no fewer than thirty- 
three states insist upon this elementary provision for the protection — 
of working children, and five others have adopted it with ex- 
emptions. The fourth standard affects only those states with — 
mining or quarrying industries, and has been incorporated in the 
laws of twenty-two, three of these, however, authorizing departures" 
from its observance. 

Hence it is clear that the federal bill does not seek to force 
new and untried restrictions upon the employers of the country, wl 
on the contrary, is intended simply to establish firmly and apply _ 
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uniformly a few of the first principles of child protection which 
have already been found practicable by many of the states. It 
will serve to bring the legislation of laggard states up to the level 
of the others and to wipe out the advantage in labor cost which 


competitors elsewhere because of the lower standards under which | 
they are permitted to operate. In other words, it will help to de-— 


stroy special privilege in the exploitation of children, and bring 
our practice more into harmony with the national conscience. 


A vital feature of the measure has, however, escaped com- © 


ment in spite of the quite general interest which the bill has awak- 


ened, a feature without which the proposed law would be worthless, 


and if enacted is destined to work a revolution in our administra- 
tion of child labor laws—the provision for enforcement. 

In our efforts to establish social justice we have been passing 
laws to remedy conditions and neglecting to make use of them. 
We seem to be under the impression that our laws are automatic 
and that each in its own field will remedy any given situation by 
the power of its own virtues if we will only have patience and let 
it have its way. Legislation is looked upon as the great specific 
for social ills; but its properties are narcotic. Whenever we feel 
outraged over any abuse we immediately exclaim, ‘‘ There ought to 
be a law to prohibit that,’’ but if assured that one is already on 
the books we at once subside, and our faith in the self-acting quality 
of legislation restores our equanimity. Most of us have observed 
that when two friends board a street car and each insists upon 
paying the fare for both, if one should rashly say he has tickets, 
the other pockets his coin and lets his companion pay, serene in 
the delusion that the tickets relieve him of all further concern 
about the matter. 

The majority of our state legislatures meet biennially, several 
hold annual sessions and all are occasionally called out of the regular 
season to act in emergencies, and their product is a bewildering 
mass of “social legislation’’—some of it bad, much of it good, 
most of it well-meaning, but all of it lacking in the essential ele- 
ment of simplicity. In terms of the country at large, our present 
labor laws, for example, are in hopeless confusion. We have been 
admiring the vast product of our legislative mills, innocently believ- 
ing that the evil aimed at was run through the body the moment 
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the governor’s signature was attached to an act, and those who — 
take part in getting a law always come away from the state 
capitol in smug satisfaction, as from a funeral, feeling that every- 
thing has been done for the departed that could be done. 

The child labor laws of the several states may be things of | 
beauty as they repose on the statute books, but they are certainly i 
not joys forever because they are not enforced. A few years ago 
a model child labor law was drafted by the National Committee 
and endorsed by the United States Commissioners on Uniform = 
Laws; in the exuberance of its new statehood Arizona actually a 
swallowed it whole, but omitted to provide any means for its en- 
forcement, and to this day the act is merely ornamental. An older 
commonwealth, indeed, North Carolina, one of the thirteen original 
states, still denies to its Commissioner of Labor the authority to 
compel obedience to even its wretchedly inadequate law. And 
these are only instances of widespread indifference. 

It stands to reason that a federal law must be enforced by 
federal authority, and accordingly the bill which has been before 
Congress lays upon all United States district attorneys the duty © 
of prosecuting violators in the federal courts upon complaint of 
any federal, state or local officer or private individual, who may 
present satisfactory evidence of infringement. . 

The words “federal courts” hold the promise of a better day. — 
So far, on the rather rare occasions when prosecutions for violation — 
of state child labor laws have been brought, the proceedings have a 
been necessarily instituted in local courts, usually before minor _ 
magistrates like the justices of the peace, and in this fact lesa 
great obstacle to effective administration. Local courts are renee 


ence or the local vote and in arriving at decisions in cases affecting __ 
powerful local interests a sadly large number follow the line of least __ 
resistance. ‘Their failure to uphold the law is the cause of extensive _ 
child exploitation and the source of the discouragement which — 
often destroys the efficiency of state officers. No matter how com-— a 
plete and conclusive may be the evidence gathered by a factory _ 
inspector, it is frequently held for naught by a court that fears to ing 
offend an influential defendant, or the punishment inflicted is so — 
ridiculous as to invite more flagrant disobedience. 
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Officers charged with child labor law enforcement in the most __ 
enlightened communities commonly complain that in many of 
the courts it is almost impossible to secure convictions for viola- 
tion and that, when convicted, the defendant is either fined the 
minimum sum fixed by law or released under suspended sentence. | 
Accounts of their experiences are well-nigh incredible. In one case 
the judge advised the defendant to change his plea from “guilty” 
to ‘not guilty’’ and when this happy suggestion was acted upon, 
at once dismissed him. In another case the judge declined to hear 
the complaint because the employer charged with the offense was 
an old friend of his, a touching instance of simple faith and loyalty 
worthy of a place in our school readers. Sometimes zealous fac- | 
tory inspectors are even denounced by the court for annoying 
“our best citizens.” 

It is the policy of labor inspectors at first to warn employers 
concerning breaches of the law and to resort to prosecution only 
after repeated warnings have been disregarded and evidence of 
violation is clear and convincing. But when the employer is finally 
haled into court the almost invariable result is either dismissal with 
a warning from the bench because “it is the defendant’s first 
offense,’ or imposition of the minimum fine. This minimum is 
often absurd, especially when the law provides that the offender 
shall be fined ‘‘not more than” a certain sum, in which case the 
court by no means infrequently visits calamity upon the head of 
the malefactor to the extent of one dollar! The deterrent effect 
of this punishment is not altogether apparent, inasmuch as the 
employer derives profit from the labor of children because of the 
low wages they command, and could continue his illegal practices 
and pay such nominal fines as a regular charge against his business 
without suffering any financial loss. 

In an official report of the Commissioner of Labor for New 
York we read that, in spite of positive proof of twenty-seven 
violations of the labor laws by manufacturers of a certain class 
of goods, the state factory inspectors were unable to obtain con- 
viction in a single case. The report solemnly asserts that judges 
and juries in farming communities will not uphold the labor laws; 
in discussing the general problem of enforcement it remarks that 
responsibility was placed by the legislature upon the courts as well 
as upon the department of labor, and ironically adds, ‘How the 
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courts are doing their part can be seen from an examination of the 
prosecutions of the past year.”’ 

; The Commissioner then invites attention to the large percent- 
age of dismissals and suspended sentences following prosecutions 
for second and even third offenses. ‘‘In one case we alleged third 
offense against a telegraph company and although the evidence 
was conclusive, the case was dismissed by the judge who made 
excuses for the good intentions of the company.” 

As an illustration of the lengths to which a fear-infected court 
will go in the effort to shield a powerful local interest from embar- 
rassment, there is the perennial controversy between the New 
York department of labor and the upstate canners over the employ- 
ment of young children. Formerly the state child labor law for- 
bade the employment of children under fourteen years of age “in 
or in. connection with any factory.” The canners nevertheless 
put such children to work preparing fruit and vegetables for the 
canning process, carefully placing them in sheds not adjoining 
the factory itself. The inspectors were not dismayed by this 
adroit maneuver, however, and appealed to the state’s attorney 
general for a ruling, whereupon that erudite official opined that 
the law in question was not applicable to the sheds. The local 
courts were guided by this ruling and child labor abuses grew apace 
in the canning industry. Then a remedy was sought in the legis- 
lature and the legal definition of a factory was amended so as to 
include “all buildings, sheds, structures, or other places used for 
or in connection” with a factory, while the employment of children 
under fourteen was prohibited in or in connection with any factory 
or for any factory at any place in the state. But the canners had 
not exhausted their resources and refused to be coerced. They 
erected tents and set the little children to work inside snipping 
beans; at one cannery under a single tent, a factory inspector 
recently found 180 children under fourteen, some of whom were 
under ten. Subsequent events proved that the canners had not 
reckoned without their host, for, although four different proceedings 
were instituted against this company for these violations, in every 
case the complaint was dismissed! 

And at another cannery where such children were also at work 
under a tent, the manager calmly admitted the illegality of their 
employment, assuring the inspector that the company was never- 
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theless quite willing to assume the risk. That the risk was not 
excessive appears from the acquittal of the company in the three 
prosecutions brought against it for these same violations. In 
another case the defendant naively interpreted the law to his own 
advantage, testifying that the tent was not connected with the fac- 
tory—that indeed the place where the children had gathered was 
a “circus tent,’’ and the jury was so impressed by this profound 
exegesis that it wasted no time in rendering a verdict of not guilty. 
These and many other facts about this travesty of justice are all 
officially set forth in the latest report of the New York department 
of labor just issued. Verily the canners are a canny lot! 

The passage of the federal bill could not fail to improve the sit- 
uation. It is undeniable that federal authority commands greater 
respect than state or local authority. Employers who disregard 
with impunity a state labor law would in all probability obey a _ 
federal law, for the prospect of acquittal through influence in the 
federal courts is far more remote than in local tribunals. The 
federal judges and district attorneys are appointed by the President 
and presumably disinterested in proceedings against “leading 
citizens,’’ while county and municipal magistrates are elected by 
vote of the people they are called upon to judge and are more or 
less directly associated with local political organizations whose 
policies are largely dictated by the employing class. 

A federal child labor law would enable state factory inspectors 
to refer their most obstinate cases to the United States courts, as 
practically every manufacturer engages to some extent in inter- 
state commerce, and it goes without saying that the chances for 
conviction would thereby be very greatly enhanced. The penalties 
would most certainly have a more restraining effect—one cannot 
conceive of a federal court going through the burlesque of imposing 
a one dollar fine. Furthermore, such a law would insure a 
modicum of protection for working children in states where enforce- 
ment is unknown, inasmuch as federal inspectors would be author- 
ized to investigate conditions in all the industries affected, and the 
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VITALIZING THE NATION AND CONSERVING HUMAN Ww 
UNITS THROUGH THE DEVELOPMENT OF 
AGRICULTURAL COMMUNITIES 
ere, 
8 
Perhaps there is no field today richer in opportunity for the th 
; scientist and for the sociologist, than that which relates to agri- Ww 
= w 
; In reading an address recently made to the members of the to 
; _ American Chemical Society, by its president, I was deeply impressed al 
_ by the altruistic ideals expressed in the keynote of the address. by 
This address pointed out that the ultimate aim of research is not it 
the discovery of “Truth for Truth’s sake,” or “Science for Science’s 
sake’’—but, rather, the uplift of mankind. sa 
And the idea was driven home with this striking statement, m 
| ; “Tf this be not the goal, then pure chemistry becomes a selfish toy, or 
and applied chemistry a mere tool for greed.” ul 
| 7 May we not assume that all branches of science and all applica- pe 
f 7 tions of science are beginning to feel the same thrill, to earnestly D 
desire the same purpose; to interest themselves in the betterment of ti 
humanity. ec 
Even the most pronounced pessimist must admit a marked Ww 
progress since the individualism which is supposed to have char- B 
acterized the Stone Age; and there is no reason to assume that this us 
progress has stopped. ki 
While the convulsion now shaking the world points temporar- A) 
ily backward, it may be similar to some of the great disturbing al 
: readjustments of nature. It may bring men and nations closer de 
' - together in preparation for constructive work for the common good. W 
In so far as America is concerned, the certain result will be an el 
: enormous accumulation of wealth; and the future of the country is m 
; 7 going to be shaped by the way this wealth is used. If extravagance cs 
| and selfishness are to be the outcome then indeed the future is dark; 
a *. ; but if American democracy has reached a point where it can rise m 
above the temptations which accompany wealth, and can use this 
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wealth for the well-being of democracy, than we may truly say that 
liberty will be enlightening the world. She will be enlightening the 
world to an extent greater than has ever been conceived of, because 
such an opportunity has never until now come within any one’s 
dreams. 

Observers who can go back as much as a generation or even ten 
years, can see changes so marked that it is difficult to grasp their 
scope. Twenty years ago it was considered right that a corporation 
should be “cold-blooded ”’ and “‘soulless,’”’ that it should be run with 
the sole idea of profit to its shareholders. Good business methods 
were followed and perhaps a higher standard of business ethics than 
were subsequently the rule. The desire for gain and an indifference 
to public interests resulted, however, in a lax code of business morals, 
and this eventually brought antagonism from the public, followed 
by an era of misunderstandings and turmoil which perhaps reached 
its height during the past decade. 

Apparently the public has established its supremacy, and at the 
same time the managers of corporations have been converted to a 
much saner point of view. It is now conceded that business meth- 
ods should make for morality as well as efficiency; it is the common 
understanding that the public should be pleased, and that the cor- 
poration which gives the best service pleases the public most. 
During this same period we have seen a marked change in the at- 
titude toward the laborer. He was, twenty years ago, simply a 
commodity and a unit. He was to be worked as hard as possible 
with the lowest pay possible, and with as few rights as possible. 
But public opinion and the constant resort to the courts have grad- 
ually brought a change, and those who manage corporations properly 
know that the working man must be considered and protected. 
With this recognition of legal responsibility a change of mental 
attitude has taken place, so that the best managers of corporations 
do not stay within the demand of the law but go beyond it in seeking 
ways to promote the comfort, the welfare and the interests of their 
employees. The accomplishment of Mr. Ford most convincingly 
marks the height to which this consideration of employees has been 
carried. 

He has broken through convention. His plan, because of its 
magnitude, and particularly because it has succeeded, may become 
epoch-making. 
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While America has been an agricultural country, and while its” 
wealth has been based on its agriculture, we have gazed so intently 
at figures relating to commercial development and manufacturing 
and to the financial transactions incident thereto, that the word 
“ America” has to most of us carried with it the idea of finance and 
commerce; in other words, the measuring of values and the handling 
of products rather than the idea of their production. 

We have relatively gone behind the rest of the world in our 

agricultural methods, and in our nourishment and care of the farm- 
ing interests. Our thought has not been focused in that direction, 

- Yet no one doubts that agriculture is the foundation stone of the 
nation’s material welfare, and also of its political stability. 

We must pay more attention to agriculture if the national 
structure is to have the proper proportions. No good architect 
will build a skyscraper on a weak or dangerous foundation. Why 
should we as a nation build a top-heavy structure? Why should 
we longer neglect the things that are basic? 

It is safe to assume that we will not overlook the fundamental 
principles that are vital to the future of the nation. Many signs 
point to the fact that agriculture is to be revivified; that it will be 
placed on a footing which will make it attractive and profitable. In 
bringing our agriculture up to date in methods and in opportunities, 
we will do more than can be done in any other way toward bringing 
the nation to its hightest efficiency and its possibilities for the 
comfort of its population. 

The public is recognizing, through its increasing support of the 
agricultural departments of the various states and of the United 
States, the importance of giving to the farmer—the man who is 
engaged in the most scientific of all industries—the opportunity to 
learn the best methods of increasing the quantity and quality of his 
crops. Scientific farming is being taught in our universities and 
agricultural colleges. Daily papers and magazines are devoting 
more space to subjects relating to country life and to agriculture, 
and are continually finding a more widespread interest in these 
subjects. It is beginning to be believed that the rural schools 
should devote part of the time to teaching subjects of rural interest 
rather than those which relate to urban life. We hear much of 
boys’ corn clubs, pig clubs, and girls’ canning clubs; of moonlight 
schools, rural life schools, and similar undertakings, many of which 
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have been inaugurated through the codperative work of the govern- 
ment and of the state department officials. 

Scientists have recently contributed much to agriculture 
through the development of methods of fertilization, seed selection, 
and the perfection of appliances for the substitution of mechanical 
power in cases where the farm work was formerly done by manual 
labor and the help of farm animals. 

Perhaps no contribution has been of more importance, or rather 
promises to be of more importance, because it is only just initiated, 
than the spread of knowledge relating to the usefulness of different 
kinds of bacteria in stimulating vegetable growth. Through the 
use of nitrogen-producing bacteria, which thrive on the roots of 
legumes, the growth of these leguminous plants is greatly increased 
as well as their power to take from the air large quantities of nitrogen 
and make it available in the soil as plant food. By this means it is 
possible to bring the soil up to a state of fertility and productiveness 
which has heretofore been unknown. .This one discovery is suffi- 
cient to shape a new era in agriculture. 

Again, the application of power machinery, especially the im- 
plements for plowing and harvesting, has now reached a point where 
it will make an entirely new thing of life on the farm. This perhaps 
has been an outgrowth of the development of the automobile and 
the areoplane; but it is far more important than either. When a 
farmer can plow ten times the amount of land at the same cost as 
heretofore, many of the problems of agriculture immediately dis- 
appear; when he can reap fifty acres of land for the same expen- 
diture of time and money that he could formerly reap five, he is 
emancipated. 

The engines and the machines for doing this are just being 
produced. They have reached a stage of development which makes 
the result a certainty. Some of these machines will be small enough 
so that they can do the work of a man on a five-acre farm; others 
are big enough and heavy enough to be important units on a five- 
thousand-acre farm. This result has been the question of applying 
the brains of the inventor to the needs of the farmer. 

Now, let us go back to the statement of the president of the 
American Chemical Society: What is the purpose of all this, and 
what is the good of all this, unless it makes for the general good of 
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and the question is, to what end? 

If we can conceive of the highest use of the potential forces 
surrounding us, if the public mind is awakened to the national pos- 
sibilities, then the seed has been sown which will stimulate the 
nation into new and more constructive life. 

With agricultural departments, with corn clubs and canning 
clubs; with manufacturers who are pleasing the public and who are 
devising means to protect their employees; with helpful publications 
which are sent broadcast over the country; with capitalists, for- 
merly designated as philanthropists, who are using their wealth for 
other and higher purposes than self-indulgence, we have certainly 
reached a stage which has in it ground for healthy optimism. But 
it seems that this has all just reached the same status as has the art 
of using bacteria for the increase of soil fertility and the art of using 
mechanical power for revolutionizing agriculture. We have all of 
the materials ready; we have the germ which is necessary to the 
cultivation of human welfare; we are ready to make the application. 
Humanity is on the threshold of something bigger than it has had. 

When the farmer is raising one hundred bushels of corn, or two 
bales of cotton, or thirty hogs to the acre; when his girls are raising 
and canning much of the food that people will need; will the progress 
towards human welfare, towards education, and toward those com- 
forts and refinements, which are considered the products of civil- 
ization, keep pace with his development? Will the laborer in the 
factory and in the mine understand the employer better? Will the 
capitalist be as much interested in the welfare of those who are 
working for him as he is in the dividends which are being paid from 
his investments? Will our legislators understand that it is ex- 
pected of them to make laws which will bring about the spread of 
this better feeling? Ifso, there is much to be done. 

When a farmer recently pointed out to me a small piece of 
ground and explained that he had planted on it one and one-half 
pints of beans, and had produced and marketed $90 worth of beans, 
it was a revelation not only as to the possibilities but also the ad- 
vantages of using ten cents worth of beans and a small piece of 
ground in the effort to be helpful, rather than using the ten cents 
direct. 

Perhaps encouraged by this information and the conclusion 


humanity? The accumulation of wealth is only a means to an end, | 
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which it naturally leads to, the experiment was tried of taking a few 
destitute families from Belgium and helping them to raise their own 
food supplies on small tracts of fertile land. They were put to work 
planting vegetables the day after their arrival, and in sixty to ninety 
days had more food than they knew what to do with; in fact, the 
superabundance of food was their main trouble in life, and was 
actually a cause of discontent. 

There are hundreds of millions of acres of productive land now 
unused in the United States. Plans should be perfected for the 
occupancy and proper use of these lands. This is easy to say, but 
extremely difficult of accomplishment. Many of the problems 
which are incidental to such a result have been overlooked or for- 
gotten or are still to be solved. We speak of the aggregate wealth 
produced by the farmers, and forget the infinite toil and hardship 
and risk of the individuals in producing this wealth. We overlook 
the fact that except for removable handicaps this wealth could be 
from two to four times as great as it is, with the same expenditure of 
effort. 

To make the unused lands available and attractive, the brains of 
the nation must be focused on plans through which worthy people 
ean safely establish themselves on the land. This is essential for 
the purpose of independence and immediate profit, but it is of far 
more importance as a protection against want in old age. 

Here is where our present industrial system falls down. We 
use up the best there is in a man; we encourage him in many forms 
of extravagance. Perhaps the most fortunate thing for him to do 
is to die while in the traces. If he is unfortunate enough to live 
beyond the “military age,” he is automatically thrown aside. 
What becomes of him after that is not a matter of national thought. 
It is too bad, but we have neither time to consider it nor prevent it. 

A few people support soup kitchens, build model tenements, and 
subscribe to home mission funds; but this is plainly inadequate and 
a mild palliative for a serious national, and, in fact, international 
problem. 

It would seem that the proper development of agriculture and 
the right use of the vast potential resources which we have in our 
unoccupied lands would afford a solution for our present waste of 
human life and opportunity; would relieve the constant poverty and 
distress of our wornout units. Before such an ideal can be carried 
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out, it would be necessary to have better methods of directing 
people to suitable locations; better financial legislation in the nature 
of rural credits; better marketing facilities, so that too great a share 
of the wealth production would not be absorbed by interests which 
_ now come between the producer and the ultimate consumer. People 
_ who have agricultural inclinations, or training, or ability, should 
find it profitable and attractive to live on the land and in rural 
communities made far better and more modern than they have 
been in the past. Through concentrated national thought the 
drift of the people could be directed toward the open country in- 
stead of toward the congested centers. A man’s occupation in the 
manufacturing industries should be universally recognized as being 
of a temporary nature, just as is the case in European countries 
With military service; and after making use of his capabilities during 

ie - @ period of years, he should have been induced to provide for 
: _ himself an opportunity, or it should be provided for him, so that he 
could spend his remaining years in healthful occupation, under 
conditions of absolute independence, by cultivating or directing the 
cultivation of land. 

The cultivation of land can, by the application of science, be 
brought down almost to the question of the use of brains. The 
i -“Recessary brains can be furnished by a man beyond middle age as 
well as at the stage of his greatest physical vigor. They can be 
furnished just as well by a woman as they can by a man. The 
problem comes down, first, to the recognition of the need; second, to 
the conception of the possibilities; and third to devoting a fair share 
_ of the national ability to removing obstacles and applying informa- 
tion that we already have available. The result will be the doing 
_ away with pauperism, and the raising of the national scale of in- 
telligence and comfort. 

We may learn from this war. Everyone who reads recognizes 
now the importance of organized efficiency. The results so far 
achieved have been measured by this. The hope of Germany has 
been due to the fact that she was far in advance of the rest of the 
world in organization and methods of coéperation. This effect has 
been secured through a strong form of government which could say, 
do this, and it was done. While this was the quickest, it is perhaps 

| not the best, and certainly not the only way. 

a If democracy can be enlightened to a point where the different 
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units voluntarily say, let us do this for our common welfare, it will 
be infinitely superior to having done the same thing in unreason- 
ing obedience; and it will have more permanence. The people 
will then so influence and shape the federal government that it will 
be a clearing house for our national industrial problems; but bet- 
ter, perhaps, it will be a great laboratory in which our national 
problems are first analyzed and then by a synthetic process sound 
policies constructed and enforced. The results would be returned to 
the people in a way that would be most beneficial. 

To make progress we must have the benefit of inventive minds, 
and we must have the backing of public opinion. This public 
opinion must be expressed in terms of legislation in order to clear 
the way for practical results. As an illustration we may consider 
the question of immigration. Perhaps no one can predict the out- 
come of the influences at work in Europe. Some think that immi- 
gration to this country will be entirely stopped. Others think that 
the United States will be flooded with people. Of those holding the 
latter theory, there are the sub-groups, some of whom think it would 
be a calamity, and others think it would be a vast benefit. 
Healthy immigration should be a great upbuilding influence in 
this country. It should help the immigrant as well as ourselves. 
There is no growth so important or so profitable as the growth of 
population; but it goes without saying that this growth of popula- 
tion should be of the right quality and should be properly 
directed and cared for. Any misused force is dangerous. A study 
of the history of this country for the past twenty years will show 
that the tide of immigration, even though it has been handled 
in a haphazard way and with little thought, except perhaps to ex- 
ploit the immigrant, has been beneficial. But if the sturdy people 
who are now showing such splendid qualities in Europe, can be 
directed under scientific guidance to our vast areas of unused land, 
the benefits would be beyond estimate to them and to us. It may 
be taken without question that anyone who is willing to go on the 
land and make a living, is a desirable citizen. The land and its 
problems which make it necessary to work understandingly with 
nature, may be considered to have the qualities of a great filter 
which will automatically separate the worthy citizen from the un- 
worthy. The man who wishes to make a living by exploiting his 
fellows naturally seeks the slums of the great cities, and he soon 
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becomes a menace to the people and to the institutions of his 
country. 

As the wealthiest neutral nation in the world we are under 
certain obligations to care for the suffering people, either in their 
own homes or in ours; in their countries or in America. Both 
methods will undoubtedly be employed. It is a requirement of our 
time and of humanity. 

We have, wisely, in this country, commissions and societies for 
the study of different problems. One of the latest and perhaps one 
of the most important steps, was to form a group of scientists to 
pass upon inventions to be used in the Navy for the purpose of 
warfare; or, as we like better to express it, for the purpose of pre- 
venting war and protecting our country. Is the time not now ripe 
for calling together scientists and sociologists for the study and 
recognition of methods and legislation having for its purpose the 
betterment of human conditions? It would seem that through such 
an organized group we could reach, by democratic means, a degree 
of efficiency and comfort not less satisfying than that which we know 
has been reached in other countries by different methods; and it 
would seem wise in future not to devote the best thought of America 
in too great proportions to piling up trade balances or perfecting the 
methods of manufacturing, to stimulating commerce or developing 
our means of defense, unless we can carry with these, and under- 
lying them all, what many men have recently seen and are reaching 
for, but have not sufficiently focused on—the good of humanity. 
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BOOK DEPARTMENT 
GENERAL WORKS IN ECONOMICS 


Curarke, A. G. A Tezxt-Book on National Economy. Pp. vii, 105. Price, 
3s.6d. London: P. 8. King & Son, 1915. 


Dr. Clarke considers more than the economy of a nation taken as a unit. 
He studies the constituent parts. He investigates closely the internal machinery 
of a nation’s economic activities to see that all parts are well kept, well constructed 
and well regulated. 

In the first half of the book the economic organization is reviewed. Competi- 
tion that obstructs and competition that serves are contrasted. Individual 
activity that serves the country and individual activity that does not serve the 
country are compared and their influence shown. Also wealth as regards dis- 
tribution in dynamic industry is treated. 

In part Il the general organization for an effective and efficient national 
economy is outlined. Education, national health and energy and the land prob- 
lem form the main centers of interest. 

The book is not one of the easiest to read. The author’s main theme, how- 
ever, calling for an investigation of every force contributing to national economy 
commands attention and gives real worth to the treatise. 

C. E. R. 


Day, Epmunp E. and Davis, Josern S. Questions on the Principles of Economics. 
Pp. vii, 141. Price, 50 cents. New York: The Macmillan Company, 1915. 


A systematic outline of questions and problems, serviceable in any general 
course in economics, but particularly so where Taussig’s Principles of Economics 
is used as a textbook. 

R. C. McC. 


Giwz, Cuartes and Rist, Cartes. A History of Economic Doctrines. Pp. 
xxiii, 672. Price, $3.00. Boston: D. C. Heath and Company, 1915. 


No work in English dealing with the history of economic thought has ap- 
peared which approaches essential aspects of economic doctrine with such philo- 
sophic insight as does this work. No attempt is made to incorporate full outlines 
of the theoretical structures of successive economic thinkers, but the place of the 
thought of each writer in the doctrinal development of his epoch is brought out 
with great clearness. Details are woven in only so far as need be to clarify and 
illustrate. The result is a continuity of treatment that clearly depicts tendencies 
in economic thought during the past two centuries, and affords a well-balanced 
judgment of the conflicting viewpoints of theoretical groups. 


R. C. McC. 
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a Hamiuton, Watton H. Readings in Current Economic Problems. Pp. xxxix, 
789. Price, $2.75. Ann Arbor: University of Michigan, 1915. 


Associated with the teaching of economic law and economic theory is the 
desire for practical application of such law and theory. To meet this need the 
_ University of Chicago Press in 1913 gave a helpful volume in Materials for the 
Study of Elementary Economics. Another urgent need, however, was still felt—a 
need for collected material upon our vital economic and commercial problems, a 
_ desire for information on those questions of the day upon which there is live dis- 
cussion, financial conflict and industrial unrest. Current Economic Problems 
attempts to fill such a need. 

The volume is a collection of many viewpoints gleaned from an exceptionally 
large number of writers. Here and there the author picks up bits of material 
which he attempts to weave into a unified, organized whole, covering our principal 
- economic problems. The reader soon realizes that in lieu of a definite formula- 
- tion or outlining of the problems we have a collection of attitudes toward indus- 
trial difficulties. This constitutes the discordant note one is bound to observe, 
especially if there is a search being made for collateral reading on current 
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Lara, Gutierrez and Pincnon, Epccums. The Merican People: Their 
Struggle for Freedom. Pp. xi, 360. Price, $1.50. New York: Doubleday, 
Page and Company, 1914. 


- Korser, W.H. The South Americans. Pp. vii, 366. Price, $3.00. New York: 
Dodd, Mead and Company, 1915. 


i This volume aims to give an account of the people, life, resources and indus- 
ig tries of the South American continent. The method of treatment is by topics 
rather than by the more common method employed in books on South America 
_of treating each country separately. The author gives the first two chapters to 
_ South America To-day and The South Americans at Home; the remaining chap- 
_ ters taking such topics as Labour, Literature and the Press, Industrial Opportuni- 
ties, Minerals, Products, Ports, etc. In each chapter the treatment covers all 
the countries on the subject under discussion. The author recognizes and em- 
_phasizes the differences—socially, economically and politically—between the dif- 
ferent parts of the continent, and in many instances attempts to bring out the 
- contrasts found. Nevertheless, many general statements are made that do not 
- apply to all the continent and which will leave the indiscriminating reader with a 
_ wrong impression. As is inevitable in a single book covering so large a field on 
so many different topics, the information is fragmentary and often incomplete. 
Much more prominence is given to the southernmost countries and the author 
shows a surer and more comprehensive grasp of facts when dealing with these 
countries. The information on the northern countries is not only limited in 
amount, but is in some cases unreliable as well as incomplete. For instance (p. 
200), in the mineral resources of Venezuela, silver, tin, onyx—minerals that do 
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not enter into Venezuelan trade at all—are given prominent mention, and asphalt, 
by far the most important developed mineral resource, is not even mentioned. 
Again, the diamonds of Brazil are described as if they were a present-day re- 
source of great importance, whereas they are of comparative insignificance. As 
a general sketch of the continent and its economic conditions, the book is not 
without value. It will serve the purpose well of giving a reader a general 
impression of the South American and his present day economic development. 
G. B. Roorsacu. 
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University of Pennsylvania. 


Reves, Gen. Raraeu (Trans. from Spanish by Leopold Grahame). The Two 
Americas. Pp. xxxii, 324. Price, $2.50. New York: Frederick A. Stokes, 
1914. 


AGRICULTURE, MINING, FORESTRY AND FISHERIES 


Cromwe.LL, Artuur D. Agriculture and Life. Pp. x, 369. Price, $1.50. Phil- 
adelphia: J. B. Lippincott Company, 1915. 


The author’s aim is to furnish a book for teachers of rural schools primarily 
which will help them in presenting agriculture. He adopts the scheme of making 
his book follow the order of farm work from September on, in order that the school 
lessons may have direct bearing on the home interests of the pupil. 

The actual test of such a book is the way it works. It is intended to be sug- 
gestive to teachers and is therefore heavily illustrated. It is hard to see the value 
of many of the illustrations chosen. Covering so much ground, the various para- 
graphs are often extremely condensed and the teacher will have to supplement 
the information given ere she does much with her pupils. Perhaps this is intended. 
An enormous number of facts are given and the volume on the whole seems well 
adapted to its purpose. 

C. K. 
MANUFACTURING INDUSTRY 


Drury, Horace Bookwatter. Scientific Management. Pp. 222. Price, $1.75. 

New York: Columbia University, 1915. 

Scientific Management has been written chiefly by the technical man in a 
highly “practical” way. We have had, without end, discussion of time study, 
functional management, the differential rate, and the instruction card. We have 
been waiting for a comprehensive description and discussion of the movement 
“scientific management.” 

Dr. Drury gives us a comprehensive history of the movement from its begin- 
ning in the discussions of systems of pay before the American Society of 
Mechanical Engineers. In Part I, he tells us, in a way that is clear to the general 
economic reader, the history, the character, the plants, and the methods of 
scientific management. In Part II, he points out its industrial and social possi- 
bilities and limitations. It is a painstaking work written by a man with vision. 
The chief defect is a tendency to repeat. 
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COMMERCE AND TRANSPORTATION 
WesterFietp, Ray Bert. Middlemen in English Business, 1660-1760. Pp. 


332. Price, $3.40. New Haven: Yale University Press, 1915. [ 4 


ACCOUNTING, BUSINESS METHODS, INVESTMENTS AND THE 
EXCHANGE 


Fisner, Irvine. Why the Dollar is Shrinking. Pp. ix, 233. Price, $1.25. New 
York: The Macmillan Company, 1914. 


This is a condensation and popularization of the author’s larger and more 
technical volume The Purchasing Power of Money. The views expressed are 
the ones familiar to those who are following Professor Fisher’s work. A postscript 
added after the book had been printed but not issued predicts a still further rise 
in prices and in the cost of living, an increase that will be felt more in Europe 
than in the United States. 

E. M. P. 


Guosn, H. Hemantakumar. Theory of Codperative Credit. (2d Ed.) Pp. lvi, 
sal 212. Price,4s. London: Kegan Paul, Trench, Triibner and Company, Ltd., 
1915. 


This volume is a creditable attempt to examine the principal facts and main 
issues involved in this increasingly important form of economic coéperation and 
to show its position in relation to the larger credit system. 

In the first chapter the author sketches the evolution of the many forms of 
codperation resulting from the failure of individual effort in the “struggle for 
existence” and the modern “struggle in life.” The seven succeeding chapters 
discuss the main features of the rural and urban codperative credit systems of 
Germany, Italy, and India. Chapter IX traces the evolution of credit. The 
final chapter compares the leading systems of coéperative credit with respect to 
their compliance with the fundamental laws of coéperation and presents the 
essential points of difference between codperative and “individualistic”’ credit. 

Though in the main a theoretical treatise intended to stimulate further 
enquiry by the student, the book will be appreciated by the general reader. Of 
special interest are the chapters dealing with existing economic conditions in 
India, the progress of the coéperative movement and the potential value of codp- 
erative credit in breaking down hostility between castes and relieving the pressure 
upon small farmers and industrial workers, concerning which the author is partic- 


ularly well qualified to write. ; ~ 
A. HLH. 


LABOR PROBLEMS 


Asuworth, Joun H. The Helper and American Trade Unions. Pp. vi, 134. 
Price, 75 cents paper, $1.00 cloth. Baltimore: The Johns Hopkins Press, 
1915. 
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Hayuurst, E. R. A Survey of Industrial Health-Hazards and Occupational 
Diseases in Ohio. Pp. xiv, 438. Columbus: Ohio State Board of Health, 
1915. 


Henverson, Cuartes R. Citizens in Industry. Pp. xviii, 342. Price, $1.50. 
New York: D. Appleton and Company, 1915. 


Professor Henderson has given us in his last book a suggestive analysis of 
the newer movements in industry. Safety and health, welfare work, scientific 
management are subjects that are in the minds of leaders and thinkers in business. 
These are here discussed in relation to the larger problem of the well-being of the 
community as a whole. The main theme is the question of the democratization 
of industry. The author believes that this is possible and that it is rapidly coming 
to pass. An appended list of establishments at present doing welfare work, 
although admittedly incomplete, is imposing. The bibliography is valuable. 
This volume should lead the way to the necessary further study of the many 
subjects that could only be mentioned in this volume, because of its size. 

A. F. 


MONEY, BANKING AND FINANCE 
Dawes, Cuartes G. Essays and Speeches. Pp. 427. Price, $3.00. Boston: — 


Houghton, Mifflin Company, 1915. 


SOCIOLOGY AND SOCIAL PROBLEMS 


Apter, Fevrx. Marriage and Divorce. Pp. 91. Price, 75 cents. New York: 
D. Appleton and Company, 1915. 


Three lectures delivered before the New York Society for Ethical Culture, 
entitled Marriage, Divorce, and The Illusions and the Ideals of Marriage. The 
point of view is highly idealistic. The author would not grant divorces for any 
reason whatever, allowing only legal separation. 


J. P. L. 


Ames, Epwarp Scripner. The Higher Individualism. Pp. 162. Price, $1.10. 
Boston: Houghton, Mifflin Company, 1915. 


This little volume consists of some eight sermons originally delivered at 
Harvard University.~« They deal primarily with the attempt to interpret the 
world in present-day terms. They emphasize the call of special service, of personal 
idealism that finds expression in acts rather than words. The author does not 
fear science or new truth. He has given us a book of unusual charm and merit 
which should be favorably received and which impresses the critic as one that will 


command the attention of college men. 
C. K. 


Barrwarp, W. A. Some Recent Developments of Poor Relief. Pp. 46. Price, 
6d. London: P. 8. King and Son, 1914. 


This little booklet is made up of a reprint from The Economic Journal, 
December 1912, together with supplementary material. It is written by a man 
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who has been officially connected with the Public Poor Relief in England. He 
believes that since the introduction of the old age pensions and the various other 
reforms of the last ten years there has come a marked decrease in the efficiency 
of the public care of the poor, and he presents evidence to justify his belief, 
His remedy is the adoption of the suggestion of the recent Poor Law Commission 


that all relief work should be brought under one head. = 
C. K. 


Buttock, Epna D. (Compiled by). Selected Articles on Mothers’ Pensions. Pp, 
xviii, 188. Price, $1.00. White Plains, N. Y.: The H. W. Wilson Company, 
1915. 


CoLemMaAN, Grorce W. Democracy in the Making. Pp. xix, 340. Price, $1.50, 
Boston: Little, Brown and Company, 1915. 


It was Dr. Walter Rauschenbusch who said that the open forum is a social- 
ized church. Ford Hall of Boston portrays the truth of this contention. 

Democracy in the Making gives the facts about Ford Hall, sets forth its spirit, 
makes clear its mission, and suggests means and methods for the extension of this 
work in new fields. 

Two wholesome characteristics of the forum are brought out by the author. 
First, the spirit of the forum at Fard Hall is shown to be one of hope, optimism, 
and outlook. It contains nothing of bitterness. Second, it has proved a suc- 
cessful attempt in bringing the church and Christianity to a position where 
they are made vital factors in social progress. One of the crying needs of the 
times is to get folks together, both in thought and action, as regards urgent 
social and economic problems, Democracy in the Making shows us how to do 
this very thing. 

C. E. R. 


Gippinas, FranNKLIN H. The Western Hemisphere in the World of To-Morrow. 
Pp. 48. Price, 35 cents. New York: Fleming H. Revell Company, 1915. 
This monograph is a lecture delivered under the auspices of the New York 

Peace Society, March 1915, in which the author analyzes the ethnic composition, 

the social inheritance and the social efficiency of the American people in relation 

to the future of civilization. 
J.P. L. 

Hammonp, Mrs. L. H. In Black and White. Pp. 244. Price, $1.25. New 

York: Fleming H. Revell Company, 1914. 


This little volume, as its subtitle indicates, is ‘an interpretation of Southern 
life.”” Written by a southern woman who has caught a clear vision of social 
responsibility, it is most indicative of a new spirit. with reference to the duty of 
the whites to the blacks. Lightened by a delightful sense of humor, Mrs. Ham- 
mond tells of the advances the negro has made and the handicaps under which 
he has suffered. She does not shut her eyes to the evils of the Jim-Crow cars, to 
the unequal position of the two races in the courts, to the inadequacy of the school 
provisions, to the menace of the housing situation, nor does she ignore the white 
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and appeals to her fellow citizens to arise and combat the evils. Her appeal 
should find many sympathetic ears and should open the eyes of many at the North 
to the extent and depth of the interest of the South in social questions. 

C. K. 


Hayes, Epwarp Cary. Introduction to the Study of Sociology. Pp. xviii, 718. 
Price, $2.50. New York: D. Appleton and Company, 1915. 


In the formative period of a new science, a satisfactory textbook cannot be — 
written, not because there are not able thinkers, but because neither the method — 
nor the material has been standardized sufficiently. The appearance of the 
present volume, almost simultaneously with the Outlines of Sociology by Blackmar 
and Gillin, indicates that the stage of sociologic science has been reached in which 
the material has been segregated and the method defined sufficiently to estab- 
lish its place in the curricula of the colleges and universities of the country. Most 
of the volumes so far written have evolved theories, developed methods, discussed 
practical social problems. Professor Hayes has attempted to synthesize the 
entire field; to present such a conspectus of the science as to bring it within the 
range of the student regardless of whether or not he has specialized in any particu- 
lar field. Such a bold attempt is not without its hazards, but it has a most 
important meaning for the standardization of sociology. Other and perhaps nu- 
merous texts will no doubt appear in the further development of the science, all of 
which will be influenced if not determined by the pioneers. 

Professor Hayes has met a real need for the present. He has presented the 
material under four related and correlated divisions. Part I is devoted to “The 
Causes that Mould the Life of Society.’’ These are physical, technic, psychologic, 
and social. Part II discusses ‘‘The Nature and Analysis of The Life of Society.” 
Part III presents various aspects of ‘Social Evolution,’’ and Part IV outlines the 
problems and processes of ‘Social Control.’”’ The book is to be judged by its 
purpose—that of presenting the science in textbook form. For the beginner it 
will serve as an introduction to the entire field of study. For the advanced stu- 
dent it will indicate the direction of further needed reading and research. For 
the general reader it will give a definite content to the more or less vague term, 
sociology. Professor Hayes is to be congratulated on his achievement. It is 
the most usable text for class work thus far produced. 

J. P. LicuTENBERGER. 
University of Pennsylvania. 


Heaty, Witu1am and Hearty, Mary Tenney. Pathological Lying, Accusation, 
and Swindling. Pp. x, 286. Price, $2.50. Boston: Little, Brown and 
Company, 1915. 

Gopparp, H. H. Criminal Imbecile. Pp. ix, 157. Price, $1.50. New York: 
The Macmillan Company, 1915. 

It is not a mere coincidence that these two volumes appear almost simul- 
taneously. The science of criminology has reached a stage of development where 
inductive studies of the character of specific groups of criminals must supplement 
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the broader generalizations. Emphasis has been shifted from the character of 
the crime to the nature of the criminal, with the consequent individualization of 
punishment. Procedure is likewise undergoing a change from considerations of 
the violation of the law to the determination of the social menace involved, and 
the court is reconstructing its theories of responsibility. These two volumes 
serve admirably to facilitate this change. Dr. and Mrs. Healy, by an exhaustive 
study of the question of pathological lying, accusation and swindling, have demon- 
strated that there is a class of persons who have perplexed judges, lawyers and 
juries because their abnormality has not been understood. ‘The method is the 
analysis of cases in which a pathological psychosis is the only explanation of their 
abnormal conduct. By an isolation of this peculiar type of case characteristics 
can be studied and laws formulated. From, 1,000 cases studied in the Juvenile 
Psychopathic Institute, which constituted the basis of the epoch-making work, 
The Individual Delinquent, 27 cases which exhibit unmistakable evidence of path- 
ological lying have been selected and outlined and their common features traced. 
It is a remarkable piece of work. 

Of no less importance is The Criminal Imbecile, by Dr. Goddard. He has 
presented the first three court cases in which the Binet-Simon tests were admitted 
in evidence. The book consists of six chapters devoted to The Case of Jean 
Gianini, The Case of Roland Pennington, The Case of Fred Tronson, The Crimi- 
nal Imbecile, Responsibility, The Punishment for Criminal Imbeciles. The 
chapter headings indicate the method of treatment. It is a conspicuously illu- 
minating piece of work that should mark a new epoch in the treatment of this 
type of criminal. 

These two volumes will do much to enlighten public opinion and will be of 
great value to all lawyers and judges who desire justice in criminal procedure and 
treatment. ‘They should have a wide circulation. 


University of Pennsylvania. 


J. P. LicuTeENBERGER. 


Hecker, Juutius F. Russian Sociology. Pp. 309. Price, $2.50. New York: 
The Columbia University Press, 1915. 


Ideas, like rays of light, are “refracted by their media.’’ The present vol- 
ume presents the evolution of social thinking in Russia and, like all other theory, 
it reflects the social, political and economic conditions of the country of its origin. 


political background in general and in particular the effects of Slavophilism and 
Russophilism and Westernism upon social theory. Part I] is devoted to an analy- 
sis of the principal Russian sociological thinkers whom he designates as subjec- 
tivists: Lavrov, Mikholovsky, Youzhakov and Kareyev. Part III outlines 
miscellaneous theories and the present trend in sociological thinking, including 
a survey of the influence of the Marxists, anarchists, revolutionists. The 
principal contribution of the volume is not in the presentation of valuable theory 
so much as its practical demonstration of the influence of objective factors 
upon subjective reactions. 


J.P. L. 


Part I, devoted to “The Beginnings of Russian Sociology,”’ presents the social- - 
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Hosnovse, L.T. Morals in Evolution. (New Edition, Revised.) Pp. xvi, 648. 
Price, $3.25. New York: Henry Holt and Company, 1915. 


In Tue Annats for July, 1907, appeared the review of the first edition of 
this work. Very little change is made in the second edition save for correction of a 
few points in detail. It is a pleasure to note that the work has found so general 
acceptance that this second edition is required. It has genuine merit, and will 
be of special value to students of social evolution. 

C. K. 


HotuaNDER, Jacop H. The Abolition of Poverty. Pp. 122. Price, 75 cents. 
Boston: Houghton, Mifflin Company, 1914. 


Social reformers have for a number of years past preached the gospel of the 
abolition of poverty, but professional economists have for the most part been slow 
to emphasize the economic grounds underlying this program of abolition. 

Professor Hollander’s book is a brief but telling analysis of economic condi- 
tions that justify the reform program. Malthusianism is a defunct issue. We 
live in an age of general surplus. The program is that of diverting surplus to the 
bettering of environing conditions and the upbuilding of character. Such are the 
implications of Professor Hollander’s argument. Underlying facts are convine- 
ingly arrayed insupportoftheargument. 

re R. C. McC. 


Industrial Medicine: Being the Papers and Discussions on “The Practice of Medi- 
cine and the Industries,”’ presented at the Thirty-ninth Annual Meeting of the 
American Academy of Medicine, held at Atlantic City, June 20, 1914. Pp. 
185. Price, $3.00. Easton: American Academy of Medicine, 1915. 


The changed problems which modern industrial practices are bringing are 
nowhere better indicated than in the field of disease. By the use of machinery and 
present methods of manufacture, we have created a new group of diseases. To 
this topic the volume is dedicated. As a matter of fact, those in charge lay con- 
siderable emphasis upon social questions growing out of industrial conditions and 
the questions of recreation, child labor, etc., are included. » » 


Keatina, Josern. The Drink Question. Pp. 105. Price, ea, Londen: P. S. 
King and Son, 1914. 

Wricut, Tuomas. Christian Citizenship. Pp. 80. Price, 6d. London: P. S. 
King and Son, 1914. 


Two little pamphlets are before us, part of a series issued by the Catholic 
Social Guild of England. The one is a very moderate and thoughtful discussion 
of the drink question by the Rev. Joseph Keating, in which he outlines the pres- 
ent situation, and discusses the attitude of the church. In the second, Christian 
Citizenship, by the Rev. Thomas Wright, we have a discussion of the function of 
the state and the duties of the citizen, the relation of church and state, and the 
emphasis upon a desirability of introducing social reforms under church auspices. 
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McCouttocn, James E. (Ed.). Battling for Social Betterment. Pp. 227. Price, 

$2.00. Nashville: Southern Sociological Congress, 1914. 

Under the title of Battling for Social Betterment the Proceedings of the South- 
ern Sociological Congress held in Memphis, May 6-10, 1914, have been given book 
form. Owing to the fact that the National Conference of Charities and Correc- 
tion was meeting at the same time, the Congress limited its discussions to two 
- general subjects—The Church and Social Service, and Race Relations. It is 
most interesting to find a series of addresses given largely by southern men, both 
] white and black, on this later topic included in one volume. 

, I 1% The volume again calls attention to the rapid growth of the interest in social 
Hs questions in the South, which is far more important than the articles included 
would indicate. 

C. K. 


Mitus, H. A. The Japanese Problem in the United States. Pp. xxi, 334. Price, 

$1.50. New York: The Macmillan Company, 1915. 

The Commission on Relations with Japan of the Federal Churches of Christ 
in America asked the author to make this study. Basing his statistics upon the 
reports of the Immigration Commission, the Census Bureau and Japanese fig- 
ures, he sketches the growth of the Japanese colony in the country and its dis- 
tribution in different sections and callings. He then describes his personal inves- 
tigation of conditions in various communities before proceeding to discuss the 
restrictive legislation of recent years. He thinks there was no real land problem 
when California passed its law of 1913 but he recognizes that the common people 
thought there was and admits that this feeling is an important factor. The en- 
tire attitude of America, official or private, is carefully considered and the pos- 
sible developments discussed. His statements are accurate and his attitude fair, 
while very friendly towards the Japanese. The book should go far towards cor- 
recting many misapprehensions current in the East as well as in the West. It is 
readable and the illustrations well chosen. 

C. K. 
More, Paut Extmer. Aristocracy and Justice. Pp. x, 243. Price, $1.25. 
Boston: Houghton, Mifflin Company, 1915. 
A justification of old-fashioned standards and a glorification of old-fashioned 


virtues, so cleverly and forcefully presented as to be almost convincing. 
R. C. Mc C. 


Raupu, Georcta G. Elements of Record Keeping for Child-helping Organizations. 
Pp. xii, 195. Price, $1.50. New York: Survey Associates, Inc., 1915. 


Reety, Mary Katuartne (Compiled by). Selected Articles on Immigration. 
Pp. 315. Price, $1.00. White Plains, N. Y.: The H. W. Wilson Company, 
1915. 


Soares, Turopore Geratp. The Social Institutions and Ideals of the Bible. 
Pp. 385. Price, $1.50. New York: The Abingdon Press, 1915. 

To those who have regarded the Bible exclusively in the light of a compilation 

of religious instruction, the present volume will be something of a new revelation. 
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the social customs me institutions of r the Hebrews. The mthen has used the 
Bible as a source book and supplemented it with available material from history. | 

Part I deals with Hebrew Social Institutions. After a chapter devoted to 
the Evolution of Hebrew Social Institutions and one to the Development of He- 
brew Social Legislation, he discusses Domestic Institutions; The Family, Slavery 
and Hired Service; Education; Economic Institutions; Primitive ‘Pastoral life, 
Agriculture, Industry, Trade and Commerce, and Wealth and Poverty; Political 
Institutions; Clan and Tribal Organization, Kingship and the Court Nobility, | 
The Priestly Aristocracy, The Administration of Justice; Religious Institutions; 
Taboo and Holiness, Sacrifice and Offerings, The Sabbath and The Festivals, 
Prayer and Fasting, and The Synagogue. Part II presents the Social Teachings 
of the Prophets and the Sages, and Part III The Social Teachings of Jesus. 

The subject matter is presented in textbook form with directions for study 
at the end of each of the 35 chapters. These references are largely to scripture 
passages which throw light upon the ideas presented in the text. The material 
is abundant for a semester of two hours per week and with supplementary readings 
from such works as Schenck, Sociology of the Bible and Wallis, Sociological 
Study of the Bible would provide an excellent course for colleges and universities 
as well as societies and clubs whose interests lie in this direction. 7 

The book should find a place in the library of every minister and religious 
teacher. It is a valuable contribution to the literature of sociology. ; 


P. LicHTENBERGER. 
University of Pennsylvania. 


Vepper, Henry C. The Reformation in Germany. Pp. xliv, 466. Price, $3.00. 
New York: The Macmillan Company, 1914. 


In addition to its pleasing and readable style, this volume has distinct merit. 
It is written by the Professor of Church History of Crozer Theological Seminary— © 
a man who knows his subject. Its tone is unusually fair and restrained. He 
does not hesitate to set forth the weaknesses of Luther and the other Protestant 
leaders, nor to emphasize the good in their opponents. Moreover, he does not 
isolate the religious question from the other changes of the time but views the 
whole period as one in which great economic and social changes were occurring, all 
of which were interdependent. Furthermore he does not claim that the Reforma- 
tion worked miracles or gave the world a new and satisfactory philosophy. He 
sees the evils into which the reformers fell or were driven and the weaknesses 
inherent in many of the programs they adopted. He recognizes that the forces 
set at work were greater than men realized and that there have been significant 
developments since. The result is a volume free from the excessive partizan | 
claims so characteristic of many accounts of the period, and is therefore to be 
commended to those who wish to know something of the history of our intellec- 
tual development. 
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POLITICAL AND GOVERNMENTAL PROBLEMS 
Bacon, Corryne (Compiled by). Selected Articles on National Defense. Pp, 
xxix, 243. Price, $1.00. White Plains: The H. W. Wilson Company, 1915, 


Bacon, Rosert. For Better Relations with our Latin-American Neighbors. Pp, 
viii, 186. Washington: Carnegie Endowment for International Peace, 1915, 


This book contains a record of international service, the importance of which 
is not fully appreciated by the people of the United States. Mr. Bacon visited 
Brazil, Argentina, Uruguay, Chile, Peru and Panama as the representative of the 
Carnegie Endowment for International Peace. Interpreting his mission in a 
spirit of broad statesmanship, he succeeded not only in arousing the interest but 
also the active coéperation of the leaders of thought and action in these countries 
in furthering the purposes of the Endowment. 

Mr. Bacon’s trip marks one of the steps toward the development of closer 
cultural and intellectual ties with the countries of South America. In the course 
of this trip Mr. Bacon delivered a number of addresses; especially notable were 
those delivered at the reception at the National Library in Rio Janeiro, to the 
Faculty of Law of the University of Buenos Aires, at the Ateneo of Montevideo, 
at the University of Chile and at the University of San Marcos of Lima. 

L. 8S. R. 


Barker, Ernest. Political Thought in England. Pp. 256. Price, 50 cents, 
New York: Henry Holt and Company, 1915. 


This small volume affords an exceptionally keen analysis and interpretation — 
of the development of social, economic and political thought in England from 1848 
to the present day. The year 1880 affords a sort of rough dividing line “between 
the general temper and tone of 1864 and the tone and temper of 1914.” It marks _ 
the change from advocacy of laissez faire to advocacy of state interference. The — 
philosophical and scientific background of this change is clearly developed, and 
contemporary theorizing is critically outlined in a way so suggestive and illuminat- 
ing as to make very clear the relation of thought to propaganda. 

R. C. McC, 


Bearp, Caartes A. Economic Origins of Jeffersonian Democracy. Pp. ix, 
474. Price, $2.50. New York: The Macmillan Company, 1915. 


Beard essayed to prove that “the Constitution was a product of a struggle be- 
tween capitalistic and agrarian interests.” In this volume he shows that the same 
interests which had supported and opposed the adoption of the Constitution 
divided again after its adoption into the two parties of Federalists and Republi- 
cans. The alignment of the two parties was primarily economic: the Federalists 
were made up of “‘security-holding capitalists, who were quite generally merchants, 
traders, shippers, and manufacturers,” while the Republicans were “the debt- 
burdened agrarians who had fought the Constitution to the bitter end.’ In the 
contest between capitalism and agrarianism is to be found the explanation of the 


In his earlier book, Economic Interpretation of the Constitution, Professor a 
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formation and policies of the political parties during the first decade of our na- 
tional existence. 

The various plans of Hamilton for funding the debt, assumption of the state 
debts, establishment of a national bank, ete., were primarily capitalistic in char- _ 
acter as opposed to agrarian and constituted a distinct bid to the financial, com- __ 
mercial, and manufacturing classes to support the new government. Professor 
Beard adduces the debates and writings upon these measures to show that these __ 
lines were clearly drawn and the issues thoroughly understood; he also, as in his 
earlier book, ascertains who the principal security-holders were and finds that in 
the main these supported the fiscal schemes of Hamilton, while those not owning 
securities voted against funding and assumption. So, too, in their attitude toward 
taxation, the Jay treaty, the building of a stronger navy, the maintenance of 
peace with Great Britain in spite of her treatment of our neutral shipping, and 
various other problems that presented themselves during the decade 1790-1800, 
the line of cleavage was always the same—the capitalistic Federalists ever pur- _ 
sued their own advantage by advocating these measures, while the agrarian 
Republicans opposed a system that yielded nothing of material benefit to them-— 
selves. 
In his treatment of this period, Professor Beard has given us a refreshing dis- _ 
cussion of factors which have never been altogether lost sight of, but which have 
certainly been underemphasized. In his insistence upon the domination of — 
economic interests in determining many of the political issue of an earlier period, 
he is introducing a true sense of proportion into historical writing. By the use of 
unprinted sources and of printed material used in a fresh way the author has 
thoroughly illuminated his subject, and made it impossible for any one to doubt — on 
the truth of his thesis. 

There is no intimation in the book that the use of the powers of government 
by the dominant party to enact measures favorable to the property interests 
involved any personal corruption on the part of those advocating these measures; 
indeed, they probably correctly represented the interests of their constituencies, _ 
just as the opposing Republicans represented the interests of agragrian com- vs ay: Bsa 


munities. On the other hand, the author makes no claim that agrarianism was 7 i 
the embodiment of political virtue—‘ Jeffersonian Democracy simply meant the 
possession of the federal government by the agrarian masses led by an aristocracy © 
of slave-owning planters.” Professor Beard is interested only in showing that | 
the economic conflict between capitalism and agrarianism is the explanation of 
the growth of parties and their policies. This task he has performed with ability, 
learning, and poise. It must be said, however, that when this is proved only half _ 
the work of rewriting the history of this period has been performed. Even more 
important is the reconstruction of the economic life and activities of the people. 
We must know wherein capitalism consisted, what forms it took, and how it 
functioned, before we can finally determine the influence which it exerted upon 
politics. Along these lines scarcely a beginning has as yet been made. 

E. L. Bocarr. 


University of Illinois. 
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BearD, Mary Rirrer. Woman’s Work in Municipalities. Pp. xi, 344. Price, 
$1.50. New York: D. Appleton and Company, 1915. 


In her Woman’s Work in Municipalities, Mary Ritter Beard has given us a 

comprehensive survey of the field. Her purpose, as outlined in the preface, is 
a fourfold one-—to give some adequate idea of the kind and number of women’s 
activities in cities and towns, and of the spirit in which they have undertaken their 
work; to show to women whose interests incline toward civic duty the interrela- 
tion of each particular effort with the big social problems; and to discuss the general 
tendencies of modern social work. The various chapters discuss in turn educa- 
tion, public health, the social evil, recreation, the assimilation of races, housing, : 
social service, corrections, public safety, civic improvement, government and P as 
administration, describing in each case the extent and kind of women’s work, 
and giving in every case concrete instances and examples. The study shows an _ 
immense amount of careful research, and the collection of a large quantity of 
material that has been very well arranged. In other words, the first two purposes" 
of the author are more than satisfactorily carried out. The very completeness a 
of the success in these two particulars, however, renders the drawing of general r. 
conclusion as to relations of kinds of work to each other, and the discussion f 4 
general tendencies in social work, exceedingly difficult. 7 

The style of the book is easy and, except for the slight monotony of recounting | 
so many similar details, the interest is well maintained throughout. The book 
will undoubtedly prove a great addition to the literature not only of the “woman _ 
question,” but of civic and social activity. 

NELLIE SEEDS NEARING. 


Toledo, Ohio. 


e 
Buttock, Epna D. (Compiled by). Short Ballot. Pp. xviii, 160. Price, 
$1.00. White Plains, N. Y.: The H. W. Wilson Company, 1915. 


Crossy, Joun S. The Orthocratic State. Pp. 166. Price, $1.00. New York: _ 
Sturgis and Walton Company, 1915. ad 


This book accepts as its fundamental thesis that there are “natural human 
rights’ consisting in “‘the essential relations of man to the earth and to his fellow 
men” and which “have their sanction in the universal instinct of self-preserva-_ 
tion” (p. 34). Upon these human rights the science of government must be 
built. With this proposition as a basis the author decides that the functions of _ 
the government should include the taxation of land and land only as a source of 
revenue. One of the fundamental human rights is the right of man to “enjoy — 
whatever nature has provided for the support of happiness or life.’”” There can © 
be no such enjoyment unless the unequal rights of men due to land ownership 
be equalized through land taxation. The maintenance of protective tariffs is — 
“no function of government” because “they are not essential to peace but rather 
tend to disturb it” and because “they protect no man from the aggression of 
another but infringe upon the right of all men to a natural market.” As one of 
the fundamental human rights is the right of persons to determine questions of 
their own locality, it is ‘an abuse of civil power for the state to require questions 
of merely localconcern . . . . tobe submitted for determination to persons 
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outside the locality concerned.” “Abolish land monopoly,” says the author, 
“protective tariffs, subsidies and patent-rights so-called, together with corporate 
privileges, the State assuming control of all public utilities, and there will not 
long remain any fortunes so large as to attract envious attention or as to enable 
their possessors to dominate the business world.” 

C. L. K. 
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Haptey, ArtHur Twintnc. Undercurrents in American Politics. Pp. xii, 
185. Price, $1.35. New Haven: Yale University Press, 1915. 


- 


This is a popular and fairly vital discussion of some of the more important 
factors in actual political life. The lecture titles are: The Gradual Development 
of American Democracy, The Constitutional Position of the Property Owner, 
Recent Tendencies in Economics and in Legislation, Political Methods Old and 
New, The Reaction against Machine Control and The Seat of Power To-day. 
The best lecture is the one on the Constitutional Position of the Property Owner, 
in which President Hadley shows that the American political and social system 
is based on American industrial property rights, that these rights have been pro- 
tected by constitutional compact and that we have had to date much industrial 
unrest but no industrial reform. There is nothing in the volume to indicate that 
President Hadley is personally opposed to any of the immediate present-day ten- 
dencies in social, industrial and political reform, provided only that ample returns 
be allowed to the railroads. He discusses interestingly the ineffectiveness of 
unorganized public opinion, the dangers of the invisible government, the power of 
the independent press and the necessity for such a civic organization as will make 
for a proper formulation of public opinion. 


Hoitmes, Frep L. Regulation of Railroads and Public Utilities in Wisconsin. 
Pp. xi, 375. Price, $2.00. New York: D. Appleton and Company, 1915. 


As Wisconsin has been a pioneer in the field of railroad and public utility 
regulation by a state commission, no less a pioneer is the recent publication of Mr. 
Fred L. Holmes on the history and operation of the Wisconsin railroad and utility 
law. ‘The aim of this volume,” to quote the author, “is to present the important 
facts of this history of railroad and public utility regulation; to analyze the chief 
problems confronting this system of control and to measure the accomplishments, 
industrially and politically.”” Although the study is restricted to a treatment of 
the Wisconsin situation, it may well serve as a text on the subject of regulation 
by state utilities. The treatment is not merely comprehensive but is clearcut 
and illuminating. 

Of vital present interest among the topics treated are the subjects of physical 
valuation, rate of return, standardization of service, depreciation, making of 
rates, granting of permits, regulation of stocks and bonds, and state versus local 
control. 

The reproduction theory of valuation, as adopted by the Wisconsin Com- 
mission, is clearly analyzed. ‘What the same company would earn under similar 

circumstances in competitive conditions” is a reasonable return, according to the 
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commission. A depreciation account as a part of the operating expense must be :d “i 
provided for, “to which shall be charged monthly, crediting the depreciation : 
reserve, an amount equal to one-twelfth of the estimated annual depreciation of 
the tangible capital in the service of the utility.” ‘‘Reasonableness” isthe stand- 
ard for measuring rates. To determine a reasonable rate, two controlling factors” 
are involved, particularly in making freight rates—cost and classification. With — 
respect to bond regulation, the commission authorizes and exercises strict super- 
vision over all issues. Experience in Wisconsin prefers state to local control of 
utilities. The primary argument favoring this opinion is the confusion that _ a 
would result from a decentralized authority. 

That the utility laws have been a success, goes without question. Inesti- 
mable effectiveness, according to the author, has been lent to the Wisconsin law by 
the publicity requirement. Under this provision the public is taken into the full 
confidence of the commission. The author believes there will be a future of great 
service for the state commission. He predicts a rapid increase in the number of 
utilities, municipally owned, for which plants the commission will perform the 
function of “a great clearing house of information.” The state commissions, — 
found necessary from an economic standpoint, are rendering invaluable service 
and are daily proving the justification for their existence by indiscriminate — 
fair treatment to capital and consumer 


University of Pennsylvania. 


Municipal Year Book of the City of New York, 1915. Pp. 155. Price, 15 cents. 
New York: Municipal Reference Library, 1915. 


SHaMBauGH, Beng. F. (Ed.). Applied History (Vol. Il). Pp. xx, 689. Price, 
$3.00. Iowa City: State Historical Society of Iowa, 1914. 


The second volume of the Iowa Applied History Series presents another 
valuable symposium in the field of contemporary legislation. In 1912 the State 
Historical Society of lowa published Volume I comprising a series of monographic 
studies in the political, economic, and social history of the Commonwealth. 
These contributions to current legislation were in the nature of briefs of the more 
exhaustive researches being made and authorized by the Historical Society. 
The purpose of this series, edited by Mr. Benjamin F’. Shambaugh, Professor of 
Political Science in the State University of lowa and Superintendent of the State 
Historical Society is to facilitate the work of legislation in the state by performing 
the function of legislative research. 

The ten papers comprising the present volume are as follows: Reorganiza- _ 
tion of State Government by Mr. Horack, Home Rule by Mr. Patton, Direct 
Legislation by Mr. Van der Zee, Equal Suffrage by Mr. Horack, Selection of 
Public Officials by Mr. Peterson, Removal of Public Officials by Mr. Patton, The 
Merit System, by Mr. Van der Zee, Social Legislation by Mr. Briggs, Child Labor 
Legislation by Mr. Haynes, and Poor Relief Legislation by Mr. Gillin. These 
studies are important not merely from a local point of view but should be essen- 
tially interesting to every state, in that they mark off in a definite way the stages 
through which we have progressed and the goal toward which we are advancing. __ 
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The source material and references will be found valuable aids in furthering work 
of similar character in other states. 
F. W. B. 


Youne, James T. The New American Government and Its Work. Pp. xi, 663, 
Price, $2.25. New York: The Macmillan Company, 1915. 


Since the appearance of Professor Beard’s volume on American Government 
and Politics which has come to be recognized as the standard treatise for use as a 
text with college classes in American Government, no work has appeared of such 
interest and importance to the teachers of this subject as the above volume pre- 
pared by Professor Young. The former volume deals particularly with the con- 
stitutions and framework, as well as the political parties of state and federal 
governments, and includes a brief discussion of local and municipal government, 
whereas the latter omits the historic background and starts at once with an 
analysis of the organization and functions of the American federal government. 
Constitutions and governmental framewerk are very briefly considered. For 
example, the constitution, as well as the executive, legislative and judicial de- 
partments of the state, are treated in a short section of forty pages. In place of 
the discussion in detail of constitutions and government departments considera- 
tion is given to the functions performed by government, the scope of govern- 
mental power as determined by court decisions, and the recent acts of Congress 
and the state legislatures. Special emphasis is accorded to the regulation and 
control of business by legislation, and by judicial decisions, 

A noteworthy feature of Dr. Young’s work is his treatment of the state at 
work under the headings: Business Protection and Regulation, Labor, Education, 
Health, Charities and Corrections, Highways and Finances. In these chapters 
the present activities of state governments are described in a manner which sets 
a new standard for teachers in treating American state government. Matters 
of present public controversy such as the radical and conservative doctrines as to 
the constitution, the relation between nation and state in the regulation of com- 
merce, the direct primary and the weaknesses of judicial procedure are discussed 
in a fair and impartial manner. The material presented is systematically ar- 
ranged and given in such form as to be readily comprehensible to beginners in the 
subject. Each of the chapters is concluded with a few well-chosen references and 
extended lists of questions for those who need the aid of this sort of mechanical 
device. 

One of the apparent objections to the volume is to be found in the lack of due 
proportion—a very necessary requirement for a successful textbook. The extraor- 
dinary emphasis given to the control and regulation of business and the careful 
analysis of court decisions relating thereto, although especially interesting and 
valuable, seems scarcely warranted for the purpose of an elementary treatise for - 
class use. To the average teacher of American government the omission of 
municipal and local government will be regarded as a serious defect and it is 
questionable whether the author was wise in stressing so exhaustively certain 
subjects of his choice as to make it impossible to treat either municipal or local 
government. An occasional bias is in evidence, such for example as the author's 
avowed defense of the implied power doctrine which, at least, is open to objections 


4 
| 


Tue ANNALS OF THE AMERICAN ACADEMY 


worthy of presentation along with an able defense of the expansionist theory of 
constitutional construction. On the whole the author has done a very com- 
mendable piece of work and this volume along with Professor Beard’s renders the 
task of presenting American government to beginning classes a comparatively 
easy one for the instructor. 

CuarLes Grove Harnes., 


Unipersity of Texas. 


INTERNATIONAL QUESTIONS 


Hatt, Arnotp B. Outline of International Law. Pp. v, 255. Price, ‘$1.75, 
Chicago: La Salle Extension University, 1915. 


Art Jury, Third and Fourth Annual, Reports, for 1913 and 1914. Pp. 44 each. 
Philadelphia: Published by the Department, 1915. 


A record of the achievements of this department of the city government, 
established May 25, 1907. 


Bourne, Henry Etprince. The Revolutionary Period in Europe (1763-1815). — a 
Pp. 494. Price, $2.50. New York: The Century Company, 1914. ex 


This book is an excellent and fairly well proportioned presentation of the 
history of the period. It begins with a short description of the old régime, its 
governments and peoples, and a historical résumé of the political and economic 
theories of the eighteenth century. Then follow chapters on the efforts of the 
existing governments to remedy the glaring evils of which the age was beginning 
to be conscious. The author states emphatically that definite demands for 
reform were well enunciated and that these reforms were well begun before the _ 
Revolution broke out. Prussia under Frederick the Great, Austria under Joseph 
II and Spain under Charles III had already done much. He makes the inter- 
esting assertion that “Benevolent despotism was,followed by Revolution only in 


France. The reasons were many but the chief reason was that despotism in France 
was incompetent.”’ Yet even in France he shows that Turgot had actually freed — 
the grain market, abolished the corvée and destroyed the guilds. In restoring © 
the old parliaments which Louis XV had abolished, Louis XVI, in the interest 7 
of establishing good feeling in the beginning of his reign, “was restoring the chief — 
obstacle to effective reforms and thereby rendering revolution inevitable.” 

The author gives prominence to the social and industrial changes of the 
period. He assigns a large place to the ‘“‘Continnental System,” and makes it one 
of the chief reasons for the downfall of the Empire. Of the Industrial Revolution 
he says, it ‘eventually furnished the economic foundation upon which the polit- 
ical and social principles of the French Revolution might erect the institutions 
of a democratic society.” 

The Revolution is handled first as it affected France and then Europe. Mira- 
beau and Danton are accorded their customary places. The financial side of the — ; 
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situation is traced in some detail from the hopeless muddle of the monarchy 
through the reckless extravagance of the Republic and the vicious methods of the 
Directory. The author gives a higher place to the work of the Constituent 
Assembly than is usually accorded it. ‘“‘Much of the work of reorganization 
undertaken by the Constituent Assembly was permanent, although modified in 
particular features by subsequent legislatures.” 

The last third of the volume deals with the Consulate and the Empire. The 
author shows that Napoleon “exaggerated all that was pernicious in the 
foreign policy of the Convention and the Directory,” that by pushing the arms 
of France beyond her borders and insisting upon an impossible repression of 
trade, the so-called “‘Continnental System,’’ he made “the permanence of his 
rule impossible.” 

Possibly the chief criticism of the book is implied in the scope of its title. 
Any consideration of so wide a field within limited space would of necessity be 
crammed with details and a vast number of confusing events. One feels the lack 
of a broad underlying philosophy. It is precisely this unifying background 
which would best justify a work dealing with so broad a field and it is precisely 
this which one fails to find in Mr. Bourne’s work. 

Fifteen pages of “‘ Notes on Books,”’ an informal critical discussion of the 
leading works both primary and secondary which deal with the period, are ap- 
pended. Although they make no reference to the valuable contributions in the 
historical periodicals, they are very valuable. 


Paut Lampert WHITE. 

Cassau, Tuzropor D. Die Konsumvereinsbewegung. Pp. xxii, 230. Price, M.6. 
Miinchen: Verlag von Duncker and Humblot, 1915. 


Kine, Wittrorp I. The Wealth and Income of the People of the United States. 
Pp. xxiv, 278. Price, $1.50. New York: The Macmillan Company, 1915. 
The author devotes himself to an examination of the figures bearing on the 
wealth and income of the American people. The sources upon which he relies 
are, in the main, census figures, although he admits very frankly their questionable 
character. As he proceeds with his analysis of figures which “are probably 
faulty’’ he excites in the reader a species of terror by the liberties which he takes 
with his admittedly faulty base material. He confesses the absurdity of his 
position when he says: “In some cases, the original counts (principally by 
government officials) were doubtless faulty, but only when the errors were evi- 
dent has the author attempted to go behind the returns and criticise the validity 
of government reports” (p. vii). The author, by assuming such a position, has 
opened himself to the charge of “building palatial generalizations on tottering 
fact foundations.” 8. N. 


Minsterserc, Huco. Business Psychology. Pp. xi, 296. 

ALLEN, Irvine R. Personal Efficiency, Applied Salesmanship and Sales Admin- 
istration. Pp. ix, 315. Chicago: La Salle Extension University, 1915. 
Business Psychology by Hugo Miinsterberg is a text most admirably adapted 

to the student or instructor of business who wishes emphasis upon fundamentals 
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as well as the possession of an accurate and discriminative vocabulary aiming to 
relate the principles of psychology directly to the needs and the interests of the 
business world. 

In his preface, Professor Miinsterberg deprecates the fact that so much of 
our business literature has been written in the merely popular and snappy style, 
While admitting the inspirational elements of such writing, he insists that the 
problems of business should be taken more seriously. It is in the spirit of science 
and accuracy with a text unfolding itself from “first principles first,’ in an appre- 
ciation of the fundamental factors—sensation, perception, memory, emotion and 
attention that he proceeds to the more complex human expressions involved in 
suggestion, will, value, etc. 

Systems for practical tests in the various fields of business, constructive 
criticisms of past and prevailing tests in analyzing human characteristics as found 
in The Blackford Plan and an anaylsis of the basic factors in any calling of life, 
are among the numerous interesting topics fully discussed and directly related 
to everyday business experience. 

If there is one point of criticism with respect to the appreciation of Business 
Psychology it is that a half-hearted or careless thinker will not be tempted to 
follow through all the niceties of discrimination involved. But to the earnest 
student, Professor Miinsterberg has given a text whose basic and well correlated 
expositions dignify and set functioning the psychic values of business experience, 
The business executive, buyer, seller, employer of office help and the employer 
of labor will find Business Psychology valuable in assisting to build up a standard 
for correct human judgments. 

At this period in the unfolding of business problems authoritative literature 
regarding a sane standard in classifying types of buyers and salesmen is needed. 
Such problems as inherited dispositions of intelligence, temperament, character 
and special talent are here handled with an admiring glance at the power yet to 
be wielded by the newer type of business expert now evolving,—the psychological 
engineer. 

The spirit infused into the book Personal Efficiency and Selling by Irving R. 
Allen is as much inspirational as interesting in its emphasis upon the necessity of 
personality as a factor in business success. 


in the church, in the home, or in whatever place men strive to achieve.” 

This text recognizes two dominating and influential fields in relation to 
selling forces, namely, the personal point of view involving the development of 
self, and the administrative phase of selling involving the sales manager in his 
activities related to the distribution of goods and selling policies. 

The vital problems of controlling men in the field, hiring help, and training 
help are amplified by effective and encouraging examples. 


cally introduces its reader into a conviction that power and success will come if 


Largely speaking, Personal Efficiency and Selling is a book which enthusiasti- | 


feeling for one’s work is rightly directed in the mastery of selling problems. — 


Mr. Allen has marshalled in dramatic array dozens of concrete selling prob- -, 7 
lems involving a solution dependable upon human action. Selling is not con- 
sidered in the specific sense of an individual sale but inchoces a discussion of such 
characteristics in human experience as bring success “‘in social affairs, in politics, — 
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There is not so much emphasis given to the pure science by which human quali- 


ties are to be evolved as an assurance that they can be evolved. 4 
Hersert W. Hess. 


Putnam, Ruts. Alsace and Lorraine. Pp. viii, 208. Price, $1.25. New York: 
G. P. Putnam’s Sons, 1915. 


This is a timely presentation of the checkered history of Alsace and Lorraine, 
or more properly speaking of that territory which is comprised in modern Alsace 
and Lorraine, from 58 B. C. to 1871 A. D. The book is furnished with valuable — 
maps and contains two appendices, one containing a list of the principal treaties 
which have affected the political status of Alsace and Lorraine in their entirety or 
in parts, and the other a list of the sources used in compiling the volume. 


Sremner, Bernarp C. The Life of Reverdy Johnson. Pp. v, 284. Price, $2.50. 
Baltimore: The Norman, Remington Company, 1914. 


Wy Dr. Steiner has rendered a real service in giving to the public this account of 
the career of a distinguished American lawyer, senator and attorney-general of 
the United States in Taylor’s cabinet. Reverdy Johnson is a name well remem- 
bered in Maryland where his eminence as a lawyer and a leader of the Bar was 
recognized; but his services as a border state unionist, though a Southern sym- 
pathizer, and his good influence during the reconstruction period, and as minister 
to Great Britain are less generally known. 

Dr. Steiner has had access to good sources of information and has well per- 


formed a by no means easy biographical task. we 


Sremver, Epwarp A. Introducing the American Spirit. Pp. 274. Price, $1.00. 
New York: Fleming H. Revell Company, 1915. 


This is an ingenious attempt to interpret America on the basis of the author’s 
optimism and idealism. It assumes the story form in which the author describes 
his effort to introduce the American Spirit to a noted German and his wife whom 
he calls the Herr Director and the Frau Directorin. He meets them upon their 
arrival in New York, shows them the city, conducts them to the Lake Mohonk 
Peace Conference, introduces them to the big Eastern universities, pilots them 
in a tour of the country including Chicago, Salt Lake City, California and back to 
Grinnell College, Iowa, the writer's home. The author will convince many 
readers as he convinced the Herr Director that what he saw was in his glasses and 
not in the objects themselves, but we do like his glasses, and wish there were 
more of them. The book is cheerful and delightful reading. 
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Taytor, GranAM R. Satellite Cities. Pp. xviii, 333. Price, $1.50. New York: 
D. Appleton and Company, 1915. 


The importance of the investigation of the problems of city-planning is em- 
phasized in the case of those satellite groups that grow up around the larger 
centres of industrial and commercial activity. Two forces are leading to the 
growth of the satellite cities. In the first place, those industries that find the 
evident advantage of the suburban factory site to be greater than the advantage 
of the city site, and those industries that are aiming to build up some kind of 
ideal working conditions. The satellite cities in the United States are of the 
first class. Of late year’s there has been a growing tendency to build up cities 
like Gary, Garden City, Pullman, for the purpose of building good homes and 
providing healthful surroundings. In the main, however, the American satel- 
lite city is an accident. The advanced nations of Europe can teach us much in 
this connection. There, the deliberate plan is in evidence wherever there is city 
growth. Following this example, we should see to it that the rapidly growing 
environs of the great cities are well planned in advance of their actual develop- 
ment, 
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